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NOTE ON NEW LEGISLATION ABOUT THE COURTS, 


On the last day of the session, June 29th (as this issue was in 
the press), the legislature began experiments to deal with congestic 
by three acts (which take effect October first): one requiring al 
motor vehicle eases to be entered in the district courts with right 
of removal for either party. This was the modified ‘‘Fielding™ 
plan. The second act takes ‘‘parking’’ cases out of the criminal 
class and provides a prompt method, without hearing unless re 
quested, for payment of penalty fixed by rule of court. The third 
provides that a person charged with a crime (not capital) may 
waive indictment by a grand jury. 5 
F. W. G. | 


The following act recommended by the Judicial Council too 
effect thirty days from April 24, 1934. 


CHAPTER 164 q 
“AN ACT PROHIBITING THE USE OF DOCUMENTS DRAWN | 
TO IMITATE JUDICIAL PROCESS. 4 


Be tt enacted, etc., as follows: 4 


Chapter two hundred and seventy-two of the General Laws ip 
hereby amended by inserting after section ninety-seven, as appear 
ing in the Tereentenary Edition, the following new section:— 
Section 97A. Forms of demands or notices or other document 
drawn to resemble court process shall not be used by attorneys af 
law, persons conducting collection agencies or others in the colle 
tion of bills, accounts or other indebtedness. A district court, om 
complaint of any person exhibiting and filing therewith such a form 
or document or copy thereof, alleging that a person who resides OI 
has a place of business within the judicial district of such cour 
has used or is using such form or document in violation of 
section, may issue an order of notice to the person complained ¢ 
to show cause why he should not be ordered to discontinue sué 
use on penalty of contempt. 


Approved April 24, 1934.7 


Entered as Second-Class Matter at the Post Office at Boston. 








THE RESPONSE TO THE RECENT CIRCULAR IN 
REGARD TO PENDING LEGISLATION. 
In accordance with suggestions made at the annual meeting, 
the secretary sent out the following notice: 


To the Members of the Massachusetts Bar Association: 

At the annual meeting of the association, President Avery 
referred to the need of action to relieve the serious congestion in 
the jury dockets of the Superior Court if the movement to take 
all automobile business out of the hands of courts and lawyers and 
turn it over to an administrative commission is to be checked. He 
emphasized the fact that instead of leaving these matters entirely 
to committees, the individual members of the bar in different parts 
ot the state should communicate with their senators and repre- 
sentatives in favor of action upon some of the matters which have 
been before the legislature for a number of years without action. 

As the congestion is mainly in the jury lists, some plan must 
be worked out which will encourage the practice of waiving juries. 

Various plans have been suggested by the Judicial Council 
and others. Last year, two bills, one for an increased entry fee 
in the Superior Court, and the other for a jury fee such as exists 
in a number of other states, passed the Senate, but were defeated 
in the House. 

These two measures are supported this year by the conference 
of local Taxpayers Associations in Massachusetts, by the Boston 
Chamber of Commerce following the recommendation of its Com- 
mittee on Judicial Procedure consisting of business men who are 
taking an active interest in the work of the courts, by the legisla- 
tive Committee on Public Expenditures and by the Council of the 
Boston Bar Association. The discontent of the publie with the 
delays and expense resulting from congestion have found frequent 
expression in the public press. Action by the bar and by the 
legislature is called for. 

In addition to these recommendations, the Judicial Council 
has recommended a plan on page 19 of its Ninth Report that a 
person having a claim for motor injuries should waive a jury trial 
as a condition of holding his right to proceed in equity against an 
insurance company for the collection of his judgment; and that a 
defendant who claimed a jury trial in a case in which the plaintiff 
waived it should be required to pay a special removal fee or a 
special jury fee. This plan was discussed at the annual meeting 
of the association and was approved by a vote of 19 to 8, — about 
45 members being present at the time. 

It might also be possible to reanire a person who registers an 
automobile to agree to waive a jury in any ease in which a plaintiff 
waived a jury. 

(1) 
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Another plan has been submitted to the Judiciary Committee 
ot the legislature by Henry Fielding, Esq., that all motor vehicle 
cases should be begun in the District Courts with a right in either 
party, whether plaintiff or defendant, to remove the case upon 
payment of a reasonable removal fee graduated in some way ac- 
cording to the ad damnum. 

The Judicial Council also recommended on page 23 an exten- 
sion of the rule-making power of the courts to provide for the 
taking and use of oral depositions of parties and witnesses in 
advance of trial, —a procedure effectively used in other states to 
avoid congestion. This recommendation was unanimously approved 
by those present at the annual meeting. 

In accordance with the suggestions of President Avery and 
other members of the association present at the annual meeting, 
if you believe in prompt and effective action to deal with the 
problem of congestion and to protect the interests of the bar 
and of the public by keeping judicial business in the courts and 
providing for its more prompt disposition, you are urged to com- 
municate with your senator and representative in support of such 
effective action by the adoption of such of the measures described 
above as you approve of. Now is the time to act. 

Kindly advise the undersigned also as to your views on the 
matters referred to and the action taken in regard to them in 
order that the Executive Committee may be informed of the views 
of the members of the association. 


F. W. GRINNELL, Secretary, 
60 State Street, 
Boston, Mass. 
May 4, 1934. 


In response to this notice, the secretary has received about 
fifty letters from members in different parts of the state which 
illustrate the varieties of opinion at the bar. It is sometimes sug- 
gested that the bar should be so organized that it could speak ‘‘as 
one man’’ in regard to legislative and other matters. But the 
trouble is that the bar does not, never has and never will, think 
‘*as one man’’ in advance of action on a broad scale. The nearest 
approach to such unanimity in the present, as in the past, is 
ordinarily in favor of the most common negative experiment of 
doing nothing. Sir Frederick Pollock said somewhere that all 
marked improvements in the administrative methods have resulted 
from the efforts of a minority of the bar with the support of the 
public. After something is done which works, the bar ordinarily 
aecepts it, soon gets used to it and, as the legal memory is short, 
thinks it has always been so. Few lawyers today realize how many 
of the convenient details of practice which enable them to serve 
their clients better, they owe to the ‘‘one man”’ thinking, skill and 
initiative of men like the late John L. Thorndike. 
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It is partly because of the diversity of opinion and inaccurate 
information as to the facts of the operation of the courts that 
Judicial Councils have been created throughout the country to 
act as ‘‘elearing houses’’ of information and ideas. 

Many lawyers think the congestion in jury dockets is mainly 
due to removals by insurance companies representing defendants 
in tort cases, but, as pointed out in the Ninth Report of the Judicial 
Council, the fact that about 94,000 removable cases were brought 
in the district courts in a year, of which only about 4,000 were 
removed, while about 28,000 jury cases were entered in the Superior 
Court does not seem to support that view. The congestion results 
from jury claims by lawyers on either side of a ease. 

Other lawyers suggest that juries in the district courts would 
cure the congestion, overlooking the fact that to put juries, even of 
six, in the seventy-three district courts, would at once produce 
congestion there besides adding enormous expense for jurors and 
additional court officers, ete., which the public will not tolerate. 
The experiment of using juries in the district courts was tried in 
the early seventies for a year or two and then repealed. 

The letters received, as well as the unusually large attendance 
at bar meetings in different counties during the past winter, show, 
however, that the depression and the publie criticism of the courts 
are making more lawyers think about the problems than at any 
time for many years and that is a healthy symptom. Perhaps the 
‘‘eomprehensive study of the judicial system’’ referred to later 
in this issue may produce good results. 

F. W. GRINNELL, 
Secretary. 


RECOMMENDATIONS SUBMITTED TO THE LEGISLA- 
TURE BY THE COMMITTEE ON JUDICIAL PROCED- 
URE OF THE BOSTON CHAMBER OF COMMERCE. 


The increasing costs of government have begun to focus the 
attention of the general public on the judicial system through 
organizations of business men and taxpayers. Following the ex- 
ample of the London Chamber of Commerce and various business 
organizations in New York and elsewhere, the Boston Chamber of 
Commerce created a committee, not of lawyers but of men of varied 
experience outside of the profession. This committee recently sub- 
mitted to the Judiciary Committee the following: 





RECOMMENDATIONS OF THE COMMITTEE. 

Alarmed by the increasing congestion in the civil docket of 

the Superior Court, due largely to the flood of motor tort cases 
entered under the compulsory motor vehicle insurance act, the 
Boston Chamber of Commerce created last summer a Committee 
on Judicial Procedure which was directed to make a study of the 
courts and to report its recommendations to the Board of Directors. 
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The Committee on Judicial Procedure, consisting of Philip 
Cabot, Chairman, F. Lauriston Bullard, Edward J. Frost, George 
B. Johnson, Edmund W. Longley, A. Lawrence Lowell, Bernard 
J. Rothwell and Charles F. Weed, with Dunbar F. Carpenter as its 
legal advisor, meeting practically each week since last November, 
has made an exhaustive study of the administration of justice in 
Massachusetts, in which it has had the assistance of members of 
the judiciary, of the bar and of the legislature. 

The eause for alarm is the growing delay in the Superior 
Court between the date of writ, initiating the action, and the date 
of trial. The following figures show the time elapsing between 
the date of writ and trial in 1929 as compared with 1933: 

1929 1933 
Superior Court, Suffolk County, 

General List 2 yrs.3% mos. 3yrs. 8 mos. 
Superior Court, Suffolk County, 

Special List (i.e., eases which 


require speedy disposition) 6 mos. 1 yr. 6. mos. 
Superior Court, General List 
Average in other counties 1 yr. 11 mos. 2 yrs. 7 mos. 


It is evident from these figures that during a four-year 
period from 1929 to 1933 the delay in the Suffolk County gen- 
eral list has increased one year, seven and one-half months; in 
the Suffolk County special list for ‘‘speedy’’ trials one year; 
and in other counties, on the average, eight months. This pro- 
tracted and increasing delay cannot be tolerated. It amounts 
in many eases to a denial of justice. 

Upon recommendation of the Committee on Judicial Pro- 
eedure the Chamber has approved and adopted the following 
program for the present legislative session : 


Recommendation I. 


The committee believes that the receipts and expenses in 
connection with the administration of justice throughout the 
Commonwealth should be annually assembled and published. 

At the present time, there is no way of ascertaining with 
even approximate accuracy how much the judicial system is cost- 
ing the taxpayers. We know that the cost is over six millions 
a year, it may even be eight or nine millions. We believe that 
in the interests of economy, the cost should be ascertained, so 
that intelligent suggestions can be made for reducing unneces- 
sary expenses. 

Recommendation IT. 


The entry fee for civil cases in the Superior Court should 
be increased to $10. 

At the present time the entry fee, which has been in effect 
since 1888, is $3. As the cost to the taxpayers of each case en- 
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tered in the Superior Court, even though never tried, is very 
much more than $3., we believe it to be only fair that litigants 
who prefer the Superior Court rather than a district court, in 
which the entry fee is only $1., should pay a fee more commen- 
surate with the cost. Even the $10. entry fee falls far short of 
the cost to the Commonwealth, which is estimated by the Judi- 
cial Council to be $57. per entry. 


Recommendation ITT. 


There should be a jury fee of $25. in civil cases, payable by 
the party claiming a jury. Both the increased entry fee and the 
jury fee may be waived by order of the court in cases where its 
payment would work a hardship. 

The cost to the Commonwealth of a civil jury trial has been 
estimated as between $400. and $500. a day. The cost of a trial 
in a district court without a jury is obviously much less. We 
believe it to be proper that a litigant who desires a jury—an ex- 
tremely expensive mode of trial—should himself pay a part of 
the cost. It is to be observed that a jury fee of $25. is only 
about one-twentieth of the cost of a one day’s jury trial. 

We also believe that the imposition of a jury fee would tend 
to divert cases to the district courts, where they can be tried 
expeditiously and with a minimum of expense to the taxpayers 
and to the litigants. 

The committee believes that there is also considerable merit 
in the plan proposed by Henry P. Fielding, Esq., which would re- 
quire that all motor tort actions under the compulsory motor 
vehicle insurance law be brought in a district court and original 
jurisdiction denied to the Superior Court, After a case has been 
entered in the appropriate district court, either party may re- 
move the case to the Superior Court for trial before a jury by 
paying a removal fee, a jury fee and filing a bond to cover costs 
which may be later imposed upon the party who removes, if the 
verdict is against him. The Fielding plan is not inconsistent 
with the committee’s recommendation for general increased en- 
try fees and a jury fee, as the former relates only to motor tort 


actions and does not affect tort cases arising from other causes 
or contract cases. 


Recommendation IV. 


A defendant in a misdemeanor case tried in a district court 
should be required to choose before trial in that court whether 
he wants a jury trial. If he elects jury trial his case should be 
removed at once to the Superior Court and tried there. At the 
present time a defendant in a felony ease, i.e., the graver class 
of crimes, including murder and robbery, has but one trial on 
the facts. On the other hand, a defendant in a misdemeanor 
case, involving a less serious offense against the laws, may have 
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two trials on the facts—one in the district court and another by 
appeal to the Superior Court, where the ease is tried all over 
again. We believe that one trial is sufficient. The expense to 
the Commonwealth of two trials is heavy. Furthermore, the 
hardship upon witnesses, who are thus compelled to appear twice 
in court, is no small matter. 

Under our proposal, there will be only one trial, but if the 
defendant elects to stand trial in a district court, he will have 
the right to appeal on questions of law and for the review of 
the sentence imposed, to an appellate division of the district 
court, and from the appellate division on questions of law only 
to the Supreme Judicial Court. 

The committee wishes to point out that the double trial of 
civil cases was eliminated in Massachusetts by statute enacted 
in 1922. The fear expressed at that time that such legislation 
would force into the Superior Court many civil cases which were 
then being tried in the district courts has proved groundless. 
It is the belief of the committee that similar action with respect 
to criminal cases will produce the same results and that the Su- 
perior Court docket would not be further congested. As a matter 
of fact, at the present time, many cases which under the pro- 
posed law would probably be tried originally in the Superior 
Court, now reach that court on appeal from the decision of the 
district courts. 


Recommendation V. 


Petty offenses under motor vehicle laws and other offenses 
against municipal regulations should not entail a criminal record. 

The present practice of requiring a person charged with a 
minor violation to appear in court, and, if convicted, to have 
his name recorded with the Commission on Probation, as a 
‘*eriminal’’ is totally unsuited to present conditions. At present 
a man who deliberately shoots a police officer is a ‘‘criminal”’ 
and so is a man who is driving at night without a tail-light, 
which went out, without his knowledge, two minutes before his 
arrest. To lump all violators of law, great and petty, as ‘‘crim- 
inals,’’ is an absurdity. 

Bills introduced by the committee, the Judicial Council of 
Massachusetts, the Special Crime Commission and the Special 
Commission on Public Expenditures are now before the legis- 
lature embodying the legislation which we have outlined in our 
recommendations. 

The Chamber believes that if the five measures recommended 
by its Committee on Judicial Procedure should become law, an 
important step forward would have been taken toward bringing 
the judicial procedure of this Commonwealth abreast of pres- 
ent day standards of wisdom and justice. 








EXPERIMENTS WITH SMALL JURIES IN 
MASSACHUSETTS. 


The possibilities of progress in the economical administra- 
tion of justice as a result of codperation between the bench and 
bar, by resorting to the principle of waiving the right to a jury of 
twelve, has been illustrated by recent experiments in the Superior 
Court in Suffolk, as reported in the newspapers. The experiments 
have been the result of an accidental shortage in the number of 
jurors available when the cases were reached. In one ease before 
Judge Bishop only two jurors were available, but counsel on both 
sides agreed to try before the two. The other cases reported were 
criminal cases before other judges in which the prosecuting officer 
and the defendant agreed to try before juries of eight, that being 
the number of jurors who happened to be available. While these 
three cases attracted the attention of the press, we understand that 
the practice is more common than is generally realized. 

The principal criticism of various suggested plans for waiv- 
ing juries in order to avoid congestion and reduce expense has 
been based on the feeling that litigants and their counsel are 
not satisfied with the judgment of one man on the facts, although 
for generations the bar and litigants have been satisfied with the 
judgment of one man in equity, and in divorcee cases in the Su- 
perior Court and with the judgment of one man in the Probate 
Courts and in the Land Court. 

A recent little book by Ensor, an English barrister, entitled, 
‘‘Courts and Judges,’’ contains brief accounts of the French and 
German systems of administering justice and the practice of 
having two laymen selected, ordinarily because of some famili- 
arity with the subject-matter, sit with the judge to pass on the 
facts, appears to be a common and successful practice in Ger- 
many. In one of the counties in Oklahoma, it is reported that 
most of the cases recently have been tried before a judge and 
two members of the bar sitting as a jury. In the English Ad- 
miralty Courts, two practical seamen, known as ‘‘Trinity 
Masters,’’ sit with the judge to advise him in regard to maritime 
problems. 

It is frequently suggested that we ought to have juries of six 
instead of twelve. There is nothing to prevent parties from hav- 
ing a jury of six or less in any case in the Superior Court today. 

Whether the bar in general will find it worthwhile to try the 
experiment of agreeing to smaller juries, we do not know, but 
the cases above referred to suggest that it may be an experiment 
worth trying on a larger seale in addition to other methods of 
avoiding congestion and expense. 

F. W. G. 











A WORD TO LAWYERS FOR INSURANCE COMPANIES 
WHO DEFEND TORT CASES. 


There is a current .rumor that lawyers representing insur- 
ance companies in the trial of tort cases, and particularly motor 
vehicle cases, have opposed the various proposals before the 
legislature to break the congestion in the jury list of the Supe- 
rior Court. How far this rumor is based on fact, we do not 
know. We are satisfied after conversations with some of them 
that it is not true as to all of them, and in writing the following 
suggestions we do not wish to be understood as criticising in 
any way any lawyer who opposes measures which he does not 
believe in. We wish merely to call certain aspects of the prob- 
lem to the attention of all lawyers representing insurance com- 
panies in connection with such litigation. These suggestions are 
also submitted for the consideration of all insurance companies 
defending such cases, some of which we understand give blanket 
instructions to their counsel to remove to the Superior Court and 
claim juries in all cases. 

We have heard this subject discussed for years, both by 
plaintiffs’ lawyers and by defendants’ lawyers, by judges and by 
laymen. We do not remember ever having heard any lawyer 
representing an insurance company favoring the creation of an 
administrative commission like the Industrial Accident Board 
which should take over all motor vehicle litigation to be admin- 
istered either under the law of negligence or under some new 
rule of liability without fault in accordance with fixed rates for 
different injuries. We do not know how familiar members of 
the bar, whether habitually representing plaintiffs or defendants, 
are with the current and growing discussions of such proposals 
for dealing with motor vehicle cases, not only in other parts of 
the country but in Massachusetts, or how much attention they 
have paid to such discussions. Various bills dealing with such 
proposals have been before the legislature from time to time and 
some of them were referred to the Judicial Council by the legis- 
lature in 1932. The Judicial Council diseussed at some length 
the various aspects of these proposals in their eighth report in- 
cluding recommendations of the special research committee com- 
posed of well-known men from different parts of the country in 
a report issued by Columbia University. The chairman of this 
committee was Arthur A. Ballantine, Esq., a member of the 
Massachusetts bar now in active practice in New York and re- 
cently Assistant Secretary of the Treasury. The report is a doc- 
ument of some 300 pages. 

The Judicial Council in its report opposed all these plans for 
an administrative commission and for motor vehicle liability 
without fault and has made various recommendations from time 
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to time, the latest of which appear in the ninth report filed in 
December, 1933, which have been before the legislature together 
with a number of other proposals such as the plan suggested by 
Henry Fielding, Esq., the plan suggested by Professor Simpson 
and the plans suggested by the recently-created business men’s 
Committee on Judicial Procedure of the Boston Chamber of 
Commerce. 

These various proposals are all made with a view to keeping 
judicial business in the courts where it belongs for the adminis- 
tration of justice with the assistance of the bar. 

The underlying idea in all these proposals is that it is 
necessary for members of the legal profession on both sides of 
the bench to adapt themselves and their methods of doing busi- 
ness to the changing needs of the community and to administer 
justice without the delays which amount to a denial of justice 
and are inconsistent with the eleventh article of the Massachu- 
setts Bill of Rights if they expect the public to retain confidence in 
the profession. 

The congestion on the jury list results from the excessive 
number of claims for jury trials in cases, whether they are ulti- 
mately tried or not, which clog the docket until they are tried 
or disposed of by settlement or otherwise and thus delay all 
cases on the jury list so that in most of the counties jury cases 
are not reached for trial on the gencral list for from two to four 
years. 

We are fully aware of the various practical reasons which 
lead members of the bar to insist on jury trials and of the fact 
that some of those reasons may be good reasons under certain 
circumstances, but we feel convineed that the practice of claim- 
ing jury trials is very much overworked and has become to a con- 
siderable extent a mere matter of habit or a ‘‘club in a horse 
trade.’’ This conviction is not a mere theory based on the sta- 
tistics of business in the Superior Court and in the District 
Courts, but it is based also upon views expressed by active, ex- 
perienced practitioners, some of whom have tried the experiment 
recently with their own clients of explaining the pros and cons 
of the question of jury trial fully and then asking the client to 
decide whether he or she prefers to risk the delay of waiting 
several years for a jury trial or to secure a more prompt trial 
either before a district court or before a judge in the Superior 
Court without a jury,—with the result that in almost every case 
thus explained the client preferred to have the ease tried 
promptly and disposed of rather than to wait for a jury trial. 
We are also convinced that the bar in general is gradually com- 
ing to the conclusion that the practice of claiming of juries is 
overworked. 

The latest study of the operation of the jury system in civil 
cases appears in an article by Dean Charles E. Clark and Pro- 
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fessor Shulman, of the Yale Law School, in the Yale Law Journal 
for April, 1934, showing the results of their investigation of the 
operation of the jury system in Connecticut. Their conclud- 
ing paragraph is here reprinted as worthy of consideration by 
the bar. 


‘‘This report is presented not to prove a thesis about 
the jury, but to indicate the possibilities and suggest in- 
quiries. Perhaps, however, a brief comment may be per- 
mitted. Whatever the political, psychological or jurispru- 
dential values of the jury as an institution may be, its use 
in the civil litigation covered by this study is certainly 
not impressive. The picture seems to be that of an ex- 
pensive, cumbersome and comparatively inefficient trial 
device employed in cases where exploitation of the situa- 
tion is made possible by underlying rules. Persuasive 
reasons are found in the facts set forth for the definite 
limitation of the right of jury trial to the role of safety 
valve; and for the greater use of the summary judgment 
in the debt cases, the requirement of substantial jury trial 
fees, and the reduction in the number of jurors required 
for a petit jury to nine or even six. 

‘‘But it is possible that a different and additional 
change may come as an incident of a separate and more 
revolutionary reform. In the court studied, as elsewhere 
in the country, the jury has become identified in very 
major part with automobile accident litigation. Much 
dissatisfaction has been expressed with this method of 
administering compensation for such accidents. After ex- 
tended study, a distinguished committee has suggested 
that compensation for automobile accidents be removed 
from the sphere of litigation and be administered by an 
administrative tribunal on the basis of liability regard- 
less of fault, in the manner in which compensation for in- 
dustrial accidents is administered.* Such legislation 
would make the number of jury trials entirely insignifi- 
eant.’’ 


As already stated the recommendations of the Judicial Coun- 
cil and others are made to avoid such a development. 


yr. W. @. 


*Report by the Committee to Study Compensation for Automobile Accidents (1932); 
French, the Automobile Compensation Plan (1933). See Massachusetts Judicial Council, 
Eighth Report (1932) 22. 
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THE VOTE OF THE BOSTON BAR ASSOCIATION FOR A 
COMPREHENSIVE STUDY OF THE JUDICIAL SYSTEM. 


A Special Committee of the Boston Bar Association recom- 
mended, in its report printed in the special number of the Bar 
BULLETIN on February 14, 1934, a written ballot of all the mem- 
bers of the Association upon the following resolution: 


‘‘Resolved that it is the purpose of the Bar Associa- 
tion of the City of Boston to work actively and continu- 
ously (1) to bring about, under the supervision of the 
Judicial Council if possible, a careful and comprehensive 
study of the entire judicial system of the Commonwealth, 
with the idea that recommendations involving a complete 
revision of the structure and operation of our courts as a 
co-ordinated unit may be necessary; (2) to build up and 
retain the necessary public support to make such a study pos- 
sible and to carry the recommendations into effect; and 
(3) to furnish suggestions, and such practical help as may 
be requested by the responsible body in charge of the work.’’ 


The above resolution, together with the steps recommended 
for carrying it out, was discussed at length in the report of the 
committee and was later discussed orally at a meeting of the 
Association on March 28th. 

The Council of the Association considered the resolution and 
recommended its adoption with the announcement that if the 
vote was favorable the president would appoint a special com- 
mittee to carry out the plan. 

The result of the postal card ballot on the resolution above 
quoted was 668 ‘‘Yes’’ and 18 ‘‘No.’’ 

Accordingly, President R. G. Dodge appointed the follow- 
ing members of the Boston Association to carry out the purposes 
of the resolution: 


Harold S. Davis, Chairman 
Henry P. Fielding Jacob J. Kaplan 
Charles C, Cabot Robert H. Hopkins 


The committee has had two conferences with the Judicial 
Council and has invited representatives from the bar associations 
in all the various counties to a conference with a view to co- 
operation, as any such undertaking involves a study of differing 
conditions and problems in the various parts of the state. 

The secretary of the committee is, Robert H. Hopkins, 
15 State Street, Boston. 
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EXTRACTS FROM THE ‘‘MEMOIR”’ OF CHIEF 
JUSTICE PARSONS. 

We have referred before in these pages to this mine of in- 
formation as to our legal history. It was written by his son, 
Professor Theophilus Parsons, and dedicated to his great suc- 
cessor, Chief Justice Shaw. Chief Justice Parsons is too little 
known by the bar. We recommend the example of the late John 
G. Milburn, a leader of the New York bar, who found one of his 
‘‘nleasures of the summer’’ in reading this book. In a letter 
printed in the QuARTERLY for May, 1930 (p. 46), he said, ‘‘I felt 
from beginning to end that I was in the presence of a very power- 
ful personality in a very interesting environment.’’ 

The modern administration of justice in Massachusetts 
began under Chief Justice Parsons. 

The following extracts from the ‘‘Memoir’’ give suggestive 
glimpses which may well be the subject of reflection today. 

F. W. 6G. 
CONGESTED DocKETS IN MASSACHUSETTS IN 1806. 

‘“‘The dockets were very full in all the counties, and the 
eases had accumulated by reason of the loose and desultory man- 
ner of trial, caused, I think, also by the imperfect state of legal 
knowledge, which was quite limited, not only among the bar, but 
with many of the judges.... 

‘Judge Parsons was very provident of time. He would not 
permit it to be uselessly spent. He had not much patience with 
counsel or client who had not his case prepared; nor would he 
hear impertinent or irrelevant testimony, or groundless argu- 
ment. He said the multitude of cases called for promptness, as 
did also the finances of the county. When a term ended, he 
would enjoin counsel to be better prepared in their cases in 
time to come (and sometimes, to read their books), that the time 
and money of the county might not be wasted.’’ 


From a letter of Hon. Zachariah Eddy (Pages 171-172). 


RESPONSIBILITY FOR PUBLIC CONFIDENCE IN THE COURTS. 

‘*T believe there was nothing which my father more desired 
than that the people should cultivate in themselves a kind and 
respectful, but watchful jealousy of the judicial department; and 
should feel a deep and sincere, and yet a rational respect for it, 
founded upon a just understanding of the vast importance of its 
functions. And that the people might so feel, the very first and 
most essential cause must be, that the judicial department should 
deserve to be so regarded. He wished that the people should see 
and know, clearly and certainly, the utility of the judiciary to 
them; and that they should see and know as clearly the means by 
which their utility might be seeured and preserved. 
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‘‘In this department he included, not the judges only, but 
all who were officers of the courts; and among them he placed all 
who practised at the bar. And I believe that he was earnest and 
constant in his endeavors to impress upon his students, and upon 
others who came within his reach, that it was the duty of every 
lawyer to feel that upon himself rested some portion of the respon- 
sibility, and of the power for good or for evil, with which the 
institutions of a constitutional republic invest its judicial depart- 
ment.’’ (Page 199.) 

SELF CONTROL ON THE BENCH. 

‘*My father was by nature very irritable. It is one of our 
family stories, that, soon after his marriage, he frightened my 
mother exceedingly by an explosion of anger against a person who 
attempted to impose upon her; and that he then resolved that no 
person should ever again hear him speak an angry word. And I 
believe he kept his resolution firmly, to the letter, under all cir- 
cumstanees. I have seen him—very rarely, however—when it was 
obvious enough that he was angry; but then he was either per- 
fectly silent until the mood passed away, or, if he must speak, 
suppressed the feeling so that it found no utterance in words. 

‘*T never heard him allude to the circumstance above men- 
tioned as causing any especial effort or resolution against ill- 
temper; but I know that he deemed it politic and profitable, or 
I would rather say important, to the last degree, that a lawyer, and 
a judge, should be the absolute master of his temper. He often 
tried to impress upon his students, that the man who cannot be 
excited, and cannot be made to lose his self-command, has an im- 
mense advantage, in the simple fact that he is at all times fully 
possessed of all his own powers, and ready to take full advantage 
of every opportunity. 

‘*As a judge, I believe he found this imperturbability emi- 
nently useful. Again and again have I heard it said, that one 
among the important means by which he—to use the phrase that 
has been often used by those who spoke of him—‘always had his 
own way,’ was his perfectly unfailing courtesy of demeanor, and 
frequent pleasantry; although these sometimes clothed, and per- 
haps disguised, peremptory, if not despotic treatment. 

‘*It was said of Lord Kenyon, that he would sometimes get 
excessively angry while holding court, and make a sad exhibition 
of himself, One day, old George the Third said to him at court, 
‘My Lord, I am told you lost your temper yesterday. I was very 
glad to hear of it; and I hope you will be able to find a better one.’ 

‘‘My father was perhaps too much disposed to be jocose. I 
have heard it intimated that, while the entire absence of irrita- 
tion was a great help to him, he made too much fun, and some- 
times resorted to pleasantry when it was out of place.’’ (Pages 
214-215.) 
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FURTHER DISCUSSION OF ‘‘FEEBLE PROCEDURE IN 
A CRIMINAL CASE.”’ 


Editor of Massachusetts Law Quarterly: 

In the January issue of the QuARTERLY I noted with interest 
your article commencing at page 11 entitled ‘‘Feeble Procedure 
in a Criminal Case’’. You very properly pointed out the ineffec- 
tiveness of the law as applied to the trial of one Daly who was 
charged with the murder of one Riddell. Bowen, an accomplice 
of Daly, had testified at the first trial (which resulted in a disa- 
greement) but had pleaded guilty before the second trial and re- 
fused to testify thereat, and the court because of its lack of power 
to punish him further, owing to the fact that he was then under a 
life sentence, was obliged to order a verdict of acquittal at the sug- 
gestion of the assistant district attorney. 

In your discussion of the law applicable to the case you have 
assumed that the testimony of a witness at a former trial is ad- 
missible in criminal cases only in the event the witness is dead 
at the time of the second trial, and you express doubt as to whether 
such testimony would be admissible as in civil cases in the event 
the witness had become insane. You further suggest that the law 
of the Commonwealth was responsible for this situation and that 
the court should have followed the recent example of the Supreme 
Court of the United States in Funk v. United States, 54 Sup. Ct. 
212 (where prior decisions excluding the testimony of a wife at 
the trial of her husband were overruled) and made some new law. 

I submit from an examination of the authorities, that the ex- 
isting law was entirely capable of coping with the situation. 
Until the recent case of Commonwealth v. Gallo, 275 Mass. 320 
there was considerable doubt in this Commonwealth whether -testi- 
mony at a former trial was admissible in a criminal case except 
where the witness was deceased at the time of the second trial. 
See Commonwealth v. McKenna, 158 Mass. 207. In Commonwealth 
v. Gallo, supra, which was a murder ease, the testimony of a wit- 
ness who had testified at the first trial was offered at the second 
after it had been established that the witness had disappeared and 
could not be found. The court speaking through Chief Justice 
Rugg after a very full discussion of this entire subject, (275 Mass. 
320, 328-334) held that a proper foundation had been laid for the 
admission of the testimony at the former trial. The MeKenna 
ease which had suggested that the rule was confined to eases of 
death was overruled. This decision clearly brings the Massachu- 
setts courts into line with the great weight of authority prevailing 
elsewhere. The rule, therefore, would seem to be this ;—that where - 
testimony is given at a trial under oath with the opportunity of 
cross-examination, the issues and parties being the same, the testi- 
mony of a witness at such former trial may be offered at a sub- 
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sequent trial if his testimony at the subsequent trial is unavail- 
able and can be reproduced with substantial accuracy. Wigmore 
on Evidence, Par. 1402. It should be noted that the test is un- 
availability of the testimony rather than the unavailability of the 
witness. A witness who has become insane is physically available 
yet if he is unable to comprehend the nature of the oath his testi- 
mony is unavailable and the former testimony is universally ad- 
mitted by the courts at a subsequent trial. Wigmore, Par. 1408. 
Temple v. Phelps, 193 Mass. 297, Commonwealth v. Gallo (supra). 
It is sometimes indicated in the books that the testimony at the 
former trial is only admissible in case of death, insanity or ab- 
sence from the jurisdiction, but this is by no means exhaustive 
of the situations and the true rule is unavailability of the testi- 
mony. Where the testimony at the subsequent trial is rendered 
unavailable by reason of illness, infirmity or advanced age, former 
testimony is generally held admissible. Wigmore, Par. 1406. It 
has likewise been held that where a witness at the time of subse- 
quent trial was rendered incompetent by reason of interest in the 
litigation the former testimony is admissible. Indeed, the earliest 
recorded case in Massachusetts reports so holds. Gold v. Eddy, 1 
Mass. 1, Wigmore, Par. 1409. It has also been held that where 
a witness pleads a privilege at the second trial the former testi- 
mony is admissible. For a well-considered case on this see State 
v. Stewart, 85 Kansas, 404. In that case a husband testified against. 
his wife at a preliminary hearing but invoked his privilege not 
to testify against her at the subsequent trial. The court held his 
former testimony was admissible. 

I can find but one case where the actual problem presented 
in the Daly case has been before the courts. That was the case of 
Switzer v. Boulton, a decision of the Court of Chancery of Upper 
Canada, 2 Grant U. C. 693. In that case a witness at a former 
trial (a law action involving the same issues) was at the time of a 
later equity suit confined in a penitentiary and refused to testify 
as the court found ‘‘obviously from consideration that no severer 
punishment could be inflicted upon him for the contumacy than 
he was then enduring.’’ Counsel then applied to the court for leave 
to offer his testimony in the law action. The court in a per 
curiam decision after referring to some early English cases which 
held that such testimony was admissible in ease the witness had 
died before the subsequent trial said ‘‘Now in this ease before us 
the witness Henderson is as much beyond the power of the plaintiff 
as if he were dead and we think the plaintiff must, subject to all 
just exceptions, be at liberty to read the evidence given by Hen- 
derson on the trial of the action of ejectment; the parties to that 
action being substantially the same as those interested in this 
suit.’’ 

It may be argued by some that a stricter rule should prevail 
in criminal cases than in civil; but the courts have not made this 
distinction. Indeed, in Ibanez v. Winston, 222 Mass. 129 it was 
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said at page 130 that ‘‘the rule in both civil and criminal cases is 
the same. The reason for the admission of such testimony is 
founded upon necessity and has for its end the attainment of 
substantial justice.’’ Whenever the law of evidence in criminal 
eases differs from that in civil eases it is generally due to the 
constitutional guaranty requiring that the accused be confronted 
by the witnesses against him. It is for this reason that modern 
statutory exceptions to the hearsay rule have not been held ap- 
plicable to criminal cases. But in the case of evidence at a former 
trial neither the hearsay rule nor the right of confrontation has 
been violated. The evidence is under oath, in the presence of the 
defendant and there is ample opportunity to cross-examine. Thus 
both the hearsay rule and the right to confrontation have been 
satisfied. See Commonwealth v. Gallo, supra (at pages 333-334) 
and Wigmore on Evidence, 1367 and 1418, where this is fully dis- 
cussed. 

It is not the purpose of this letter to criticize either the pre- 
siding justice or the assistant district attorney in the Daly ease. 
It is one thing to decide these questions in the quiet of a law 
library and quite another in the hurly-burly of a trial. The 
question, however, while not one that might arise frequently, is 
nevertheless exceedingly important, and if it should oceur again 
it is submitted that a miscarriage of justice can be avoided by 
offering the transcript of the evidence at the prior trial. 

May 1, 1934. JOHN V. SPALDING. 
NOTE. 

As stated in the January number the ease illustrates the need 
of a government appeal on questions of law. Massachusetts ought 
to be able to find out what its own criminal law is, without foreing 
a judge to rule against a defendant on a doubtful point in order 
to find out. In this case, as Mr. Spalding points out, the defend- 
ant was set free because the Gallo case was forgotten. 


“JUSTICE TAMPERED WITH MERCY’’— THE 
RECENT IMMUNITY FARCE. 


Dean Wigmore in the fourth volume of the second edition 
(See sections 2250-2252) of his work on Evidence, in the course 
of an account of the history of the common law privilege (em- 
bodied in American Constitutions) of a witness against being 
required to criminate himself and a discussion of the modern 
problems as to the application of that privilege, quotes some wit, 
with a genius for adequate brevity, who described the modern 
administration of the criminal law in this country as an illus- 
tration of ‘‘justice tampered with merey.’’ This suggestive ecom- 
ment seems a fitting introduction to the following discussion. 
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Somewhat over a year ago in the course of the investigation 
of improper practices directed by the Supreme Judicial Court 
before a special commissioner appointed by the court, a number 
of men who served on juries appeared before the commissioner 
as witnesses. The primary purpose of the examination was to 
inform the court as to existing conditions and whether members 
of the bar were involved in improper practices which call for 
further investigation by the court and possible removal of such 
lawyers from the bar. At the hearings before the commissioner, 
the Attorney General of the Commonwealth, through one of his 
assistants, agreed that the jurors thus appearing would not be 
prosecuted if they testified before the special commissioner. On 
this agreement, the witnesses waived their constitutional right to 
refuse to answer questions on the ground that their answers 
might ineriminate them and testified that they had accepted 
bribes while serving as jurors. Considering the nature and pur- 
pose of the investigation directed by the court, we see no suffi- 
cient reason why the agreement made by the attorney general was 
limited to testimony before the commissioner and was not made 
broad enough to cover testimony either before the commissioner 
or before the court,—the commissioner being merely an officer of 
the court appointed to assist it in the investigation. The agree- 
ment was, however, thus limited. 

Subsequently, as was explained to the Judiciary Committee 
of the legislature by the late Robert Homans, who was designated 
by the court to conduct several disbarment hearings following 
the investigation before the commissioner, these same jurors in 
the course of preparation of the case told Homans the same story 
which they had told before the commissioner about their accept- 
ing bribes. When the cases came on for hearing before a single 
Justice of the Supreme Judicial Court some of these same jurors, 
who were called as witnesses, although they had already incrimi- 
nated themselves, claimed that they had a constitutional right to 
refuse to tell their story before the court. Although we under- 
stand an assistant attorney general was present in the court room 
ready to grant them immunity a second time, they still refused 
to accept a second agreement and the court declined to order 
them to answer the questions, taking the view that the hearing be- 
fore the commissioner was a sufficiently separate proceeding from 
the hearing before the court so that the previous waiver of privilege 
did not cover the hearing in court. Subsequently, the District At- 
torney of Suffolk County presented the facts as to some of these 
jurors to the grand jury on the ground that since they refused 
to testify before the court the immunity agreement did not pro- 
tect them (See Com. v. Knapp). They were indicted for obstruct- 
ing justice and accepting a gratuity for their votes as jurors. 
Thereupon, the attorney general as the chief law officer of the 
Commonwealth nol prossed the indictments for the following 
reasons, as reported in the Boston Globe of January 17, 1934: 
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The attorney general said, ‘‘I would be the most rep- 
rehensible man in the State if I did not nol pros these 
eases. Should the men be tried, it would afford the spec- 
tacle of the Commonwealth going back of its word. These 
men were promised the indictments would be nol prossed. 

‘“‘They were made this promise on the grounds that 
they testify before Special Commissioner Dunbar F. Car- 
penter, who was appointed by the Supreme Judicial Court 
to take evidence and report to the court on alleged insur- 
ance frauds and other illegal practices by attorneys.’’ 

Questioned further, Attorney General Warner said, 
‘*T intend to nol pros any case in which any juror has been 
indicted, or if any juror shall be indicted in the future, 
when the basis for the indictment is admissions made by 
the juror to Commissioner Carpenter under a promise of 
immunity.”’ 

‘‘As for District Attorney Foley, he is entitled to his 
opinion,’’ said Mr. Warner. ‘‘But the word of the Com- 
monwealth has been given and it must be kept.’’ 


If the ruling of the single justice was correct that the 
waiver before the commissioner was not broad enough to cover 
testimony before the court, the decision of the attorney general 
to nol pros the indictments was undoubtedly correct. We believe 
that he was right in saying that the Commonwealth should keep 
its word, but we think he was wrong in making an agreement 
which enabled these jurors to tell their story before the com- 
missioner and to the lawyer appointed to conduct the case be- 
fore the court, and then to go into court and refuse to assist the 
judiciary of Massachusetts in protecting the integrity of its ju- 
dicial system. 

That the public must have considered the whole situation a 
faree for which the law and the legal profession were respon- 
sible in some way or other seems obvious not only from casual 
conversation heard at the time, but from some of the comments 
which found their way into the press. 

We understand that as a result of this farce several other 
proceedings in regard to lawyers, as to whom the commissioner 
had filed reports, were dropped because the testimony of some of 
these jurors was needed if the cases were to be heard by the 
court. 

The whole story reveals the Commonwealth of Massachu- 
setts in a feeble position in protecting the integrity of the jury 
system and honest standards of the bar. The question naturally 
arises why, when the constitution provides a man with one 
privilege to keep his mouth shut, the constitution as interpreted 
by the court should give him two privileges, so that after he 
has once opened his mouth and fully incriminated himself he 
should then be allowed to close it again. We venture to think that 
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no matter how many legal precedents in other states there may 
be for such a ruling, it does not represent the common sense em- 
bodied in the constitution. It seems to us that here is another 
occasion for the application of the test of reasonableness applied 
by the Supreme Court of the United States in the recent case of 
U. S. v. Funk, and also in the opinion in the Patten ease, in which 
the earlier views of the court in regard to juries in the federal 
courts were reconsidered. This is a period in which courts in 
different parts of the country are reconsidering some of their 
earlier notions in the light of common sense. 

Some of the opinions outside of Massachusetts on the question 
of a witness’s right to recapture his privilege after waiving it in a 
previous proceeding are: 


Overend v. Superior Court, 131 Cal. 280; 

In re Mark, 146 Mich. 714; 

Temple v. Commonwealth, 75 Va. 892; 

Emery v. The State, 101 Wise. 627, 648 ; 

Boston Marine Insurance Co. v. Slocovitch, 55 N. Y. 
Sup. Ct. 452; 

Ex parte Muncy, 72 Tex. Crim. Ap. Rep. 541. 


Further discussion of the subject will be found in the refer- 
ence to Wigmore referred to above and in a note (79 A.L.R. 176; 
cf. a note in 6 L.N.S. 1082). 

The court in the disbarment cases referred considered the ques- 
tion unsettled in Massachusetts and that the ‘‘ weight of authority’’ 
outside of Massachusetts was in favor of the right to recapture the 
privilege. We submit, however, that the Massachusetts opinions 
suggest the more sensible rule against the right to recapture. 

In Green v. Crapo, 181 Mass. 55, the privilege relating to com- 
munications between attorney and client had been waived in the 
Probate Court. At the hearing on appeal in the Supreme Judicial 
Court, the privilege was claimed, but the court, in an opinion by 
Chief Justice Holmes, said: 


‘‘The privacy for the sake of which the privilege was 
ereated was gone by the appellant’s own consent and the 
privilege does not remain under such circumstances for the 
mere sake of giving the client an additional weapon to use or 
not at his choice. Whether a different rule should obtain 
with regard to testimony to criminate the witness as held in 
Georgia Railroad & Banking Co. v. Lybrind, 99 Ga. 421— 
439, it is unnecessary to decide. Evidently somewhat dif- 
ferent considerations apply.’’ 


In 1853, in Foster v. Pierce, 11 Cush. at p. 439, Mr. Justice 
Dewey said: 


“*Tt would seem quite reasonable to go somewhat further 
than the present case requires, and adopt the broad principle 
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that the witness must claim his privilege at the outset, when 
the testimony he is about to give, will if he answers fully all 
that appertains to it, expose him to a criminal charge, and 

‘, if he does not, he waives it altogether.’’ 
(See also Com. v. Nichols, 114 Mass. 287 and cases there cited. ) 


Those cases referred to the question of full cross-examination 
of a witness who had waived the privilege on direct examination, 
but the reason in the suggestion of Mr. Justice Dewey is broad 
enough to cover the waiver by a witness at any time in any prior 
proceeding and in Gossman v. Rosenberg, 237 Mass. at p. 124 the 
court said ‘‘a voluntary witness waives every personal privilege.”’ 
This was repeated in Knowlton v. Fourth Atlantic Bank, 264 Mass. 
at p. 196. From the point of view of common sense, what differ- 
ence is there between a waiver on direct examination and a waiver 
by a full disclosure at a previous trial in a lower court or at a 
hearing before the commissioner under circumstances such as those 
described? The privilege is the privilege of the witness and of 
no one else. He is not obliged to open his mouth, but if he does 
after being warned why should he be allowed to shut it again when 
the government through its prosecuting officer stands ready to con- 
tinue the immunity agreement? We do not believe the law of 
Massachusetts requires any such farce. 

F. W. G. 


THE NEW IMMUNITY LAW. 


After the performance of the ‘‘Immunity Faree,’’ already 
described, the late Robert Homans rendered his last public serv- 
ice, shortly before his death, by introducing a bill and supporting 
it before the Judiciary Committee. The substance of his argu- 
ment was reported in the Boston Transcript of January 25, 1934, 
as follows: 


‘‘To catch rogues the use of rogues must be tolerated, 
and if it is necessary to have evidence from rascals to 
prove scandal, then we must, I suppose, give the rascals 
immunity .... 

‘‘In urging the measure, Mr. Homans charged that 
‘wholesale bribery has been going on in Suffolk County 
and a few cases in Middlesex County.’ He declared that 
there is a regular gang of jury fixers who do nothing else 
than meet jurors and attempt to buy them off in cases. 
He told the committee that if the bill were passed it might 
be possible to apprehend them and make them ‘squeal’ 
and help the authorities to ‘learn a great deal.’ Mr. 
Homans represented the Boston Bar Association in disbar- 
ment proceedings against several lawyers... . 

‘‘The speaker cited several Federal cases in support 
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of the legislation sought. Representative Horace T. Ca- 
hill of Braintree, House chairman of the committee, asked 
Mr. Homans how far he felt the committee should go on 
the general question of immunity .... In reply, Mr. 
Homans said that the situation relating to the legal fra- 
ternity was a serious one and he felt that if situations 
in regard to other fields, such as kidnapping, the fraudulent 
sale of securities and others grew as serious, the same brand 
of immunity should be allowed. At this point Assistant 
Attorney General George Lourie interposed with the sug- 
gestion that the matter of granting immunity should re- 
main a judicial function. .. .* 

‘‘Mr. Homans continued, ‘Jurors, as a rule do not take 
the bribe offers as a very serious matter. They rather 
view them as a barber does a tip. Pay for service ren- 
dered. The situation as to jury fixing is a serious one and 
is deep rooted. Wholesale bribery has been going on in 
Suffolk County and there have been several cases in Mid- 
dlesex County. There is a regular gang of men who are 
jury fixers. They do nothing else. They get the jury lists, 
scan them and meet with a view to see who can best ap- 
proach the jurors. Whether or not any member of the bar 
is involved directly I cannot state, but I know of instances 
where attorneys have paid out money afterward’.”’ 


After a report of the committee, the following emergency 
act was passed. We have other statutes on the books of a similar 
character, see: G. L. ec. 3, s. 28; C. 110A, s. 14; C. 55, ss. 25, 37H 
and 45; C. 93, s. 7; C. 175, ss. 182-183; C. 271, s. 39; Bar Bulletin 
No. 81 for February, 1934. 


THE NEw Immunity ACT. 
(St. 1934, C. ) 
An Act relative to an Investigation by the Supreme Judicial Court 


or Any Officer appointed by it into Certain Fraudulent and 
Improper Practices by Attorneys at Law. 


Whereas, The deferred operation of this act would tend to de- 
feat its purpose, therefore it is hereby declared to be an emergency 
law, necessary for the immediate preservation of the public con- 
venience. 


*We are not clear as to the meaning of this suggestion. As we understand it, 
in the absence of an immunity act, the agreement not to prosecute (as in the case of a 
criminal who turns “state’s evidence”) is not a judicial act but simply a promise bind- 
ing the conscience of the state as represented by the prosecuting officer and one of the 
Proper functions of a prosecutor. See Com. v. Knapp, 10 Pick. 


and 
Massacuusetts LAw QuARTERLY for 
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Be it enacted by the Senate and House of Representatives in 
General Court assembled, and by the authority of the same, as 
follows: 

For the purposes of any investigation now pending before 
the supreme judicial court or before any commissioner, special com- 
missioner, master or other officer appointed by said court in such 
investigation into certain fraudulent practices, professional abuses, 
illegal and unethical misconduct in connection with the solicitation, 
preparation, presentation and disposition of cases including claims 
for personal injuries and property damage in negligence cases, 
whether or not based on a petition or report requesting or recom- 
mending the disbarment of an attorney or attorneys at law or other 
disciplinary actions, said court or any such commissioner, special 
commissioner, master or other officer appointed by it may require 
the attendance and testimony of witnesses and the production of 
books and papers relating in any way to such investigation in the 
manner provided in chapter two hundred and thirty-three of the 
General Laws. No person shall be excused from attending and tes- 
tifying in the course of such investigation, or from producing any 
books, papers or documents, either before said court or such com- 
missioner, special commissioner, master or other officer, on the 
ground that his testimony or evidence, documentary or otherwise, 
may tend to eriminate him or subject him to a penalty or forfeiture ; 
but he shall not be prosecuted or subjected to penalty or forfeiture 
for or on account of any action, matter or thing concerning which 
he may be required to testify or produce evidence, documentary or 
otherwise, in the course of such investigation, except for perjury 
committed in such testimony. 

Approved 1934 


For the better understanding of the operation of such acts 
the following discussion from Florida is reprinted: 


EXTRACT FROM ARTICLE ON ‘‘IMMUNITY STATUTES IN CRIMINAL 
CaseEs’’ By Dewey A. Dyer, STATE ATTORNEY, IN THE FLORIDA 
StaTE Bar Association LAw JOURNAL FOR SEPTEMBER, 1933. 


After referring to the case of Counselman v. Hitcheock, 142 
U. S. 547, in which the first Federal immunity statute enacted in 
1865 was held unconstitutional, Mr. Dye continues as follows: 


‘*To remedy the situation Congress in 1893 provided that ‘No 
person shall be prosecuted or subjected to any penalty or forfeiture 
for on account of any transaction, matter or thing concerning 
which he may testify or produce evidence, documentary or other- 
wise, in any proceeding, suit or prosecution,’ under certain enum- 
erated Acts (27 Sta. at Large 443; U. S. Comp. St. 1901, p. 173; 
Also see 32 Sta. at Large 454-904, Chap. 755 U. S. Comp. Sta. Supp. 
1905, p. 602). 
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“‘The purpose and spirit of this Act was well reflected by the 
supreme court in 1895 when it was called ‘virtually an Act of gen- 
eral amnesty.’ (Brown v. Walker, 161 U. S. 591, 601; 40 L. Ed. 
819; 16 S. Ct. 644.) 

** As pointed out in the Brown decision, supra, the witness may 
waive the privilege, if the statute of limitations has barred prosecu- 
tion he is compellable, so, ‘It is almost a necessary corollary of the 
above propositions that, if the witness has already received a par- 
don, he cannot longer set up his privilege, since he stands with re- 
spect to such offense as if it had never been committed.’ The fed- 
eral act of 1893 was held adequate in Brown v. Walker, supra. 

‘Turning now to our own statute (See. 8311 C. G. L. of Fla. 
1927) we find in substance that; no person shall be exeused from 
attending and testifying before any court upon any investigation 
or proceeding or trial for a violation of any of the statutes of 
Florida against certain enumerated crimes, upon the ground or 
for the reason that the evidence required of him may tend to con- 
vict him of a crime or subject him to a penalty or forfeiture, but no 
person shall be prosecuted or subjected to any penalty or forfeiture 
on account of any transaction or thing of which he may so testify 
or produce evidence, and no testimony so given shall be received 
against him upon any criminal investigation or proceeding. 

‘* Although this statute was originally passed in 1905, there is 
no decision construing it. This section (8311) is virtually a ver- 
batim copy of the federal provision on trusts before the court in 
Herke v. U.S. 217 U.S. 423, 30 S. C. R. 539, 54 Law Ed. 821, where 
it is held that the statute is a shicld against successful prosecution 
available to the accused as a defense, and not immunity from the 
prosecution itself. This statute provided that ‘no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on ac- 
count of any transaction, matter or thing concerning which he may 
testify or produce evidence’ in any proceeding, suit or prosecution 
under the Sherman anti-trust and interstate commerce acts. 

‘*As a defense the question is properly presented by a special 
plea in bar. State v. Sine, 91 W. Va. 608, 114 S. E. 150; Scribner 
v. State, 9 Okla. Crim. 465, 132 Pac. 933, 36 Ann. Cas. 381. This 
was the practice in Heike v. U. S. supra. See this case on second 
review in 227 U. S. 131, 33 S. Ct. 226, 57 Law Ed. 450, 33 Ann. Cas. 
128. 

‘*Such statutes are passed to assist in the detection of crime 
and to require disclosure by taking away the privilege of the con- 
stitutional provisions against self incrimination. Does the mere 
fact that a defendant was a voluntary witness or under subpoena, 
under arrest or otherwise and gave self-incriminating evidence bar 
his subsequent prosecution, or must he claim his privilege not to 
testify, and then either be excused or given immunity, as the 
prosecution may elect? 

‘‘While there is some authority to the contrary, the rule con- 
sistent with reason and analogous authority, and that of the U. S. 
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Supreme Court, is, that statutory immunity is not a mere gratuity 
to crime, but must be based on a prior claim of privilege, coupled 
with an express grant of immunity or compulsion after the claim. 
This on the familiar and fundamental theory, that if a right, 7. e. 
not to incriminate self, is not asserted at the appropriate time, the 
right, if personal and inalienable, is deemed to have been waived 
or abandoned. 

‘*Heike v. U. S. (1913), 227 U. S. 181, 33 St. Ct. 226, 33 Ann. 
Cas. 128, 57 L. E. D. 450 is the first decision of the supreme court 
in which the valid immunity statute as a defense to prosecution 
was directly and properly presented. 

‘*In this case is laid the ground work for Johnson v. U. 8S. 
(1925), 5 Fed. (2) 471, in which after quoting from the Heike 
decision the Cireuit Court of Appeals of the Fourth Cireuit, dis- 
cussing the immunity provision of the National Prohibition Act, 
expressly and absolutely decided that the immunity is granted in 
exchange for a waiver of the privilege of silence and must be 
brought to the attention of government agents. If the testimony is 
given without claiming the privilege immunity is not granted. The 
witness must claim his right, and be compelled to testify, or ex- 
pressly granted immunity. 

‘‘This ease cites, 4 Wigmore on Evidence, 2nd Ed. Sec. 2282, 
at page 958 which is in full accord with the views herein ex- 
pressed. Wigmore says: 

‘***The anticipatory legislative pardon or immunity is not au- 
thorized absolutely but only conditionally upon and in exchange for 
the relinquishment of the privilege. The Legislature did not in- 
tend to give something for nothing, i. e., to give immunity merely in 
exchange for a testimonial disclosure which it could in any event 
have gotten by ordinary rules, or by the witnesses’ failure to insist 
on his privilege. The immunity was intended to be given solely as 
a means of overcoming the obstacle of the privilege ; and therefore 
(irrespective of the precise formality of the judge’s procedure) 
could not come into effect until that obstacle was explicitly pre- 
sented and thus needed to be overcome.’ 

‘‘And see Scribner v. State, 9 Okla. Crim. Rep. 465, 132 Pac. 
933, 36 Ann. Cas. 361, for a full review of the cases and the same 
conclusion. 

‘*State v. Blackstrom, 117 Kan. 111, 230 Pac. 306, and splendid 
discussion of authorities holding that one who testified without o»- 
jection at an inquisition may be thereafter prosecuted. He must 
elaim his privilege and be overruled. 

‘*To entitle a person to immunity from prosecution because of 
information given the commission (Federal Trade) he must have 
put the government on notice that the information required might 
tend to incriminate him, and that it was given only in considera- 
tion of the immunity afforded by the statute. 

**So held in U. S. v. Lee (D. C.) 290 Fed. 517, judgment 
affirmed C. C. A., Sherwin v. U. S. 297 Fed. 704; certiorari granted, 
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44S. Ct. 637; 265 U. S. 578; 68 Law Ed. 1188; judgment affirmed ; 
45 S. Ct. 517, 268 U. 8. 369, 69 Law Ed. 1001. 

‘‘Some states hold that the mere giving of testimony oper- 
ates to grant immunity but such decisions are against the weight 
of authority and are without reason. Reference to them may be 
found in the opinions and sources indicated above. 

‘‘In other words it is submitted that, the immunity statutes 
are not self operative, they are no broader than the constitutional 
privilege they were intended to abridge, merely coterminous with 
what otherwise would have been the privilege of the person con- 
cerned. 

‘‘For application of principle examine, U. 8S. v. Lay Fish Co. 
(D. C.), 13 Fed. (2nd) 136 citing Lee case, supra, Johnson case, 
supra, as also U. 8S. v. Skinner (D. C.) 218 Fed. 890; U. S. v. Elton 
(D. C.) 222 Fed. 428, and see U. S. v. Greater New York, Live 
Poultry et al. (D. C.) 33 Fed. (2nd) 1005 holding a witness is en- 
titled to immunity when he has given incriminating testimony and 
claimed privilege prior thereto. 

‘‘If testimony does not incriminate witness is not immune. 
French v. Commonwealth, 249 S. W. 761 (Ky.) and see second 
Heike decision. Voluntary testimony does not entitle one to im- 
munity. Wiseman v. State (Tenn.) 2448S. W. 488. 

‘As a grand jury, or the prosecutor is without direct au- 
thority to adjudge in contempt, or to compel an answer, the proper 
practice, if a witness claims privilege would seem to be to report 
that fact to court and on basis of this to excuse the witness, or com- 
pel his answer and grant immunity as the state may elect.’’ 


ASSIGNMENT OF COUNSEL IN CAPITAL CASES. 


Questions of a disgusted layman which the writer was unable 
to answer led him to look up the origin of our practice of charging 
the county for the services and expenses of counsel for the defend- 
ant in capital cases. Perhaps others will be interested to learn that 
between the time of the Mirror of Justice and the learned Coke 
it had become settled law that in treason and felony the accused 
should have no counsel at the trial of the issues of fact. In the 
eighteenth century this was an object of judicial reform in Eng- 
land. It was changed by statute in treason, and according to 
Blackstone was evaded by letting counsel suggest questions to be 
asked by the accused. When counsel were allowed to argue ques- 
tions of law, they were assigned by the court and the first trea- 
son statute had a similar provision though the accused was to be 
allowed to select him. Apparently, therefore, the custom of assign- 
ing counsel began in an effort to perpetuate the courts’ control of 
the defence rather than as financial aid to any impoverished 
defendant. 


Coke in III Institutes, Ch. 63, thus states the reasons for the 
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old rule. ‘‘ Where any person is indicted of treason or felony, and 
pleadeth to the treason or felony, not guilty, which goeth to the 
fact best known to the party, it is holden that the party in that case 
shall have no councell to give in evidence, or alleage any matter 
for him: but for as much as ex facto jus oritur it is necessary to be 
explained, what matters upon his arraignment, or after not guilty 
pleaded, he may alleage for his defence, and pray councell learned 
to utter the same in forme of law.’’ (Then follow six matters 
which may be so alleged.) ‘‘ And the reason wherefore regularly in 
case of treason and felony, when the party pleads not guilty, he was 
to have no councell, was for two causes. First, for that in ease 
of life, the evidence to convince him should be so manifest, as it 
could not be contradicted. Secondly, the court ought to see, that 
the indictment, triall, and other proceedings be good and sufficient 
in law; otherwise they should by their erroneous judgement at- 
taint the prisoner unjustly.’’ 

Sir William Hawkins, II Pleas of the Crown, Ch. 39 (2nd Ed. 
about 1725) says, ‘‘A person having pleaded Not guilty is to be 
tried either, 

1. By his Country, or 

2. By his Peers, or 

3. By Battle. 

But before I consider what is proper to each of these in their 
Order, I shall endeavor to shew, 

1. In what Cases a Prisoner may have Counsel to assist him 
in his Defence. 

2. Where he may have a Copy of the Indictment. 

See. 1. As to the first of these Particulars, I take it to be a 
settled Rule at Common Law, that no Counsel shall be allowed 
a Prisoner, whether he be a Peer or a Commoner, upon the General 
issue, on an Indictment of Treason or Felony, unless some Point 
of Law arises, proper to be debated. 

See. 2. This indeed many have complained of as very unreas- 
onable, yet if it be considered, that generally every one of Common 
Understanding may as properly speak to a Matter of Fact, as if he 
were the best Lawyer; and that it requires no manner of Skill to 
make a plain and honest Defence, which in Cases of this Kind is al- 
ways the best, the Simplicity and Innocence, artless and ingenuous 
3ehaviour of one whose Conscience acquits him, having something 
in it more moving and convincing than the highest Eloquence of 
Persons speaking in a Cause not his own. And if it be farther con- 
sidered that it is the Duty of the Court to be indifferent between the 
King and Prisoner, and to see that the Indictment be good in Law, 
and the Proceedings legal, and the Evidence legal, and such as fully 
benefits the Point in Issue, there seems no great Reason to fear but 
that, generally speaking, the Innocent, for whose Safety alone the 
Law is concerned, have rather an Advantage than Prejudice in hav- 
ing the Court their only Counsel. Whereas on the other Side, the 
very Speech, Gesture and Countenance and manner of Defence of 
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those who are guilty, when they speak for themselves, may often 
help to disclose the Truth which probably would not so well be dis- 
covered from the artificial Defence of others speaking for them.’’ 

Blackstone [V Commentaries 356 (about 1769) rebelled at the 
rule as follows: ‘‘But it is a settled rule at common law, that no 
counsel shall be allowed a prisoner upon his trial, upon the general 
issue, in any capital crime, unless some point of law shall arise 
proper to be debated. A rule, which (however it may be palliated 
under cover of that noble declaration of the law, when rightly 
understood, that the judge shall be counsel for the prisoner: that 
is, shall see that the proceedings against him are legal and strictly 
regular) seems to be not at all of a piece with the rest of the 
humane treatment of prisoners by the English laws. For upon 
what face of reason can that assistance be denied to save the life 
of a man, which yet is allowed him in prosecutions for every petty 
trespass? Nor, indeed, is it, strictly speaking, a part of our ancient 
law: for the Mirror having observed the necessity of counsel in 
civil suits, ‘who know how to forward and defend the cause, by the 
rules of law and customs of the realm,’ immediately afterwards 
subjoins: ‘and more necessary are they for defense upon indict- 
ments and appeals of felony, than upon other venial causes.’ And 
the judges allow a prisoner counsel to instruct him what questions 
to ask, or even to ask questions for him, with respect to matters of 
fact : for as to matters of law, arising on the trial, they are entitled 
to the assistance of counsel.’’ 

The Massachusetts Constitution, by Article XII of the Bill 
of Rights, gives to the aceused the right ‘‘to be fully heard in his 
defence by himself or his counsel, at his election.’’ Apparently in 
the Colony he was never deprived of counsel, but assignment of 
counsel was associated with capital cases. We were practically no 
lawyers to act as counsel until the beginning of the eighteenth 
century. 

By the beginning of the nineteenth century it was the regular 
practice in capital cases for the court to assign counsel for the 
defence if requested. 

In Commonwealth v. Hardy, 2 Mass. 303, 313, it is casually re- 
ferred to as part of the routine of arraignment in a murder case. 

Dane, in his Abridgement, (1824) Vol. VII, p. 335, states the 
English rule and recites the change embodied in our constitution. 
Beginning on page 210 are abstracts of murder cases beginning in 
1795 in each of which it is stated casually that counsel were ap- 
pointed. Thus on page 213, ‘‘The court appointed counsel to de- 
fend, ete.’’ ‘ 

Our first statute with reference to it, St. 1820, C. 14, was an 
act to establish the terms of the Supreme Judicial Court, in see- 
tion 8 of which the authority of a single justice to deal with the 
preliminaries of a capital trial was said to include assignment of 
counsel. 


Similar language appeared in St. 1832, C. 130, sec. 6, enlarging 
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the jurisdiction of the court of Common Pleas. A similar statute 
relating to the Superior Court is St. 1891, C. 379, see. 4. Prior to 
1893 counsel assigned by the court had to serve without compensa- 
tion. St. 1893, C. 394, required payment by the County for com- 
pensation and expenses approved by the Court of ‘‘any attorney 
assigned by the court for the defence of a person indicted for 
murder, such person being unable otherwise to procure counsel.’’ 
This, in substance, is the present G. L. Ch. 277, sees. 55 and 56.* 


S. R. WRIGHTINGTON. 


* The Superior Court has regulated the matter as follows under the Statute. 
Rute 95. 
(Applicable to capital criminal cases.) 
COUNSEL IN CAPITAL CASES. 


The court may assign counsel for a defendant charged with murder, who is unable to 
procure counsel, but will not allow compensation for the services of counsel if the charge 
in the indictment is limited to murder in the second degree or if such services were per- 
formed after it appears that a conviction in the first degree will not be asked. No person 
shall be assigned as counsel in a murder case unless he has been a member of the bar for 
more than ten years. Counsel shall be allowed no more than one hundred dollars for 
services in a district court or before a trial justice, no more than five hundred dollars 
for other services, and no more than one hundred dollars for expenses, unless an order 
of court authorizing further expenses and limiting the amount thereof is made before the 
expenses are incurred. A bill for services and expenses shall state the items of expenses 
in detail, and counsel shall certify thereon what payment, if any, he has received or been 
promised from any source. 


RULE 96. 


(Applicable to capital criminal cases.) 
Experts 1N CAPITAL CASES. 


The court will not allow compensation for the services of an expert or expert wit- 
ness for the defense in a capital case unlegs an order of the court or a justice, naming 
such expert or expert witness and authorizing his employment, was made before he was 
employed. Such order shall not be made without notice to the district attorney in charge 
of the case, and an opportunity to be heard. 


THE ORTHODOX ‘‘FLEXIBILITY’’ OF THE 
COMMON LAW. 


In Funk v. United States (decided on December 11, 1933) by 
a majority of seven to two the Supreme Court of the United States 
overruled earlier decisions and decided that the wife of a defendant 
in a criminal prosecution is a competent witness in his behalf, not- 
withstanding the old common law rule to the contrary. The fol- 
lowing extract from the opinion by Mr. Justice Sutherland seems 
likely to have a far-reaching influence on the development of pro- 
eedural rules. 


EXTRACT FROM THE OPINION OF MR. Justice SUTHERLAND. 


The fundamental basis upon which all rules df evidence must 
rest—if they are to rest upon reason—is their adaptation to the 
successful development of the truth. And since experience is of 
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all teachers the most dependable, and since experience also is a 
continuous process, it follows that a rule of evidence at one time 
thought necessary to the ascertainment of truth should yield to 
the experience of a succeeding generation whenever that experience 
has clearly demonstrated the fallacy or unwisdom of the old rule. 

It may be said that the court should continue to enforce the 
old rule, however contrary to modern experience and thought, and 
however opposed, in principle, to the general current of legislation 
and of judicial opinion, it may have become, leaving to Congress 
the responsibility of changing it. Of course, Congress has that 
power; but if Congress fail to act, as it has failed in respect of the 
matter now under review, and the court be called upon to decide 
the question, is it not the duty of the court, if it possess the power, 
to decide it in accordance with present-day standards of wisdom 
and justice rather than in accordance with some outworn and 
antiquated rule of the past? That this court has the power to do so 
is necessarily implicit in the opinions delivered in deciding the 
Benson and Rosen eases. And that implication, we think, rests 
upon substantial ground. The rule of the common law which denies 
the competency of one spouse to testify in behalf of the other in 
a criminal prosecution has not been modified by congressional 
legislation ; nor has Congress directed the Federal courts to follow 
State law upon that subject, as it has in respect of some other 
subjects. That this court and the other Federal courts, in ths 
situation and by right of their own powers, may decline to enforce 
the ancient rule of the common law under conditions as they now 
exist we think is not fairly open to doubt. 

In Hurtado v. California, 110 U. S. 516, 530, this court, after 
suggesting that it was better not to go too far back into antiquity 
for the best securities of our liberties, said: 

‘Tt is more consonant to the true philosophy of our historical 
legal institutions to say that the spirit of personal liberty and indi- 
vidual right, which they embodied, was preserved and developed 
by a progressive growth and wise adaptation to new circumstances 
and situations of the forms and processes found fit to give, from 
time to time, new expression and greater effect to modern ideas of 
self-government. 

‘‘This flexibility and capacity for growth and adaptation is 
the peculiar boast and excellence of the common law. 


* * * * * * 


‘‘# * * ond as it was the characteristic principle of the com- 
mon law to draw its inspiration from every fountain of justice, 
we are not to assume that the sources of its supply have been 
exhausted. On the contrary, we should expect that the new and 
various experiences of our own situation and system will mould 
and shape it into new and not less useful forms.”’ 

Compare Holden v. Hardy, 169 U. S. 366, 385-387. 

To concede this capacity for growth and change in the com. 
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mon law by drawing ‘‘its inspiration from every fountain of jus- 
tice,’’ and at the same time to say that the courts of this country 
are forever bound to perpetuate such of its rules as, by every 
reasonable test, are found to be neither wise nor just, because we 
have once adopted them as suited to our situation and institutions 
at a particular time, is to deny to the common law in the place of 
its adoption a ‘‘ flexibility and capacity for growth and adaptation”’ 
which was ‘‘the peculiar boast and excellence’’ of the system in 
the place of its origin. 

The final question to which we are thus brought is not that of 
the power of the Federal courts to amend or repeal any given rule 
or principle of the common law, for they neither have nor claim 
that power, but it is the question of the power of these courts, in 
the complete absence of congressional legislation on the subject, 
to declare and effectuate, upon common law principles, what is 
the present rule upon a given subject in the light of fundamentally 
altered conditions, without regard to what has previously been 
declared and practiced. It has been said so often as to have 
become axiomatic that the common law is not immutable but flex- 
ible, and by its own principles adapts itself to varying conditions. 
In Ketelsen v. Stilz, 184 Ind. 702, the supreme court of that State, 
after pointing out that the common law of England was based upon 
usages, customs and institutions of the English people as declared 
from time to time by the courts, said (p. 707) : 

‘‘The rules so deducted from this system, however, were con- 
tinually changing and expanding with the progress of society in 
the application of this system to more diversified cireumstances and 
under more advanced periods. The common law by its own prin- 
ciples adapted itself to varying conditions and modified its own 
rules so as to serve the ends of justice as prompted by a course of 
reasoning which was guided by these generally accepted truths. 
One of its oldest maxims was that where the reason of a rule ceased, 
the rule also ceased, and it logically followed that when it occurred 
to the courts that a particular rule had never been founded upon 
reason, and that no reason existed in support thereof. that rule 
likewise ceased, and perhaps another sprang up in its place which 
was based upon reason and justice as then conceived. No rule of 
the common law could survive the reason on which it was founded. 
It needed no statute to change it but abrogated itself.’’ 

That court then refers to the settled doctrine that an adoption 
of the common law in general terms does not require, without 
regard to local cireumstances, an unqualified application of all its 
rules; that the rules, as declared by the English courts at one period 
or another, have been controlling in this country onlv so far as 
they were suited to and in harmony with the genius, spirit and 
objects of American institutions; and that the rules of the com- 
mon law considered proper in the eighteenth century are not 
necessarily so considered in the twentieth. ‘‘Since courts have had 
an existence in America,’’ that court said (p. 708), ‘‘they have 
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never hesitated to take upon themselves the responsibility of saying 
what are the proper rules of the common law.’’ 

And the Virginia Supreme Court of Appeals, in Hanriot v. 
Sherwood, 82 Va. 1, 15, after pointing to the fact that the common 
law of England is the law of that commonwealth except so far as it 
has been altered by statute, or so far as its principles are inap- 
plicable to the State of the country, and that the rules of the com- 
mon law had undergone modification in the courts of England, 
notes with obvious approval that ‘‘the rules of evidence have been 
in the courts of this country undergoing such modification and 
changes, according to the cireumstances of the country and the 
manner and genius of the people.”’ 

The Supreme Court of Connecticut, in Beardsley v. City of 
Hartford, 50 Conn. 529, 541-542, after quoting the maxim of the 
common law, cessante ratione legis, ccssat ipsa lex, said: 


‘‘This means that no law can survive the reasons on which 
it is founded. It needs no statute to change it; it abrogates itself. 
If the reasons on which a law rests are overborne by opposing 
reasons, which in the progress of society gain a controlling force, 
the old law, though still good as an abstract principle, and good in 
its application to some circumstances, must cease to apply as a 
controlling principle to the new cireumstances.’’ 


The same thought is expressed in People v. Randolph, 2 Park. 
Cr. Rep. (N. Y.) 174, 177: 

‘*Its rules [the rules of the common law] are modified upon its 
own principles and not in violation of them. Those rules being 
founded in reason, one of its oldest maxims is, that where the reason 
of the rule ceases the rule also ceases.”’ 

It was in virtue of this maxim of the common law that the 
Supreme Court of Nevada, in Reno Smelting Works v. Stevenson, 
20 Nev. 269, in a well-reasoned opinion, held that the common law 
doctrine of riparian rights was unsuited to conditions prevailing 
in the arid land States and Territories of the West, and therefore 
was without force in Nevada; and that, in respect of the use of 
water, the applicable rule was based upon the doctrine of prior 
appropriation for a beneficial use. 

In Illinois it was held at an early day that the rule of the 
common law which required an owner of cattle to keep them upon 
his own land was not in force in that State, notwithstanding its 
adoption of the common law of England, being unsuited to con- 
ditions there in view of the extensive areas of land which had been 
left open and unfenced and devoted to grazing purposes. Seeley v. 
Peters, 5 Gil. (Ill.) 130. 

Numerous additional State decisions to the same effect might 
ms = but it seems unnecessary to pursue the matter at greater 
ength. 

It results from the foregoing that the decision of the court 
below, in holding the wife incompetent, is erroneous. But that 
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decision was based primarily upon Hendrix v. United States, 219 
U. S. 79 and Jin Fuey Moy v. United States, and in fairness to 
the lower court it should be said that its decision was fully sup- 
ported by those cases. 
(254 U. S. 189.) 
* ~ * * * 


Judgment reversed. 

Mr. Justice Cardozo coneurs in the result. Mr. Justice Me- 
Reynolds and Mr. Justice Butler are of opinion that the judgment 
of the court below is right and should be affirmed. 


A LAWYER DISCUSSES THE NEW DEAL. 
(From the “Boston Transcript” of March 10, 1934.) 


It is impossible for citizens of all classes not to admire the 
‘‘New Deal.’’ Its features which deserve loud acclaim are ad- 
vanced taxes of all sorts, advanced prices and cost of living and 
the resulting advances in the difficulty in achieving a profit in 
any legitimate occupation. All such, being advances, are for 
the public welfare which must thrive on advances in our eco- 
nomic life. 

But all these benefits, great and blessed as they are, sink 
into insignificance in comparison with the Greatest and Newest 
Principle of the New Deal, namely that the Federal government 
will pay liberally certain classes of citizens for refraining from 
working and producing things, such as food stuffs and clothing 
material, that the rest of us need. In other words, the Principle 
is that the Government will pay certain classes for not working 
and producing. 

A Principle so beneficial should be not confined to only a few 
classes of our citizens, but it should be applied in fairness to all 
classes so that the benefits of the New Deal may be felt not only 
on the farm but in every home, however lowly in these broad United 
States. 


ae * * 


I will confess at once that I am a lawyer and, as one of that 
useful class without which the business of the country could not 
be successfully carried on, I appeal to all lawyers to take such 
active steps, as may be necessary to have the Brain Trust, that 
focus of all economic wisdom, apply the new and beneficent Prin- 
ciple of the New Deal to lawyers. 

Everyone knows and will admit that there are too many 
lawyers and that there is too much competition, anathema to the 
N RA, and too much output, potential at least, of lawyers’ services. 
These admitted facts demand the application of the aforesaid, par- 
don the legal term, Principle of the New Deal. 
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According to this Principle, the lawyer should ‘‘ plow under’”’ 
a part of the source of his product, namely, the time during which 
he gives his services to his clients, if any. He should not be 
allowed to practice law more than a part of the available time, 
as for example, the first three days of the week. He should ‘‘ plow 
under’’ and put out of production Thursdays, Fridays and Satur- 
days. 

And now comes the point which has all the support of the 
New Deal. He will be paid by the Government, in only 59 cent 
dollars to be sure, for not working on those days. The rate of 
payment would of course be the same as he was getting before he 
surrendered, for the benefit of his fellow citizens, his right to 
produce. No New Dealers worthy of the name would cavil at this. 

The great benefit to the community would be that it would be 
getting only about 59 per cent of the amount of legal services that 
it got before. The analogy of the dollar seems appropriate and 
insuppressible. 

The advantage to the lawyer would be that, not only would 
he receive pay from the Government for the days that he did not 
work, but because of the searcity of his labor (like the reduction 
in farm and labor output) the price of that labor would increase. 
So that each lawyer in this rich and glorious New Deal would be 
paid (assuming his clients paid him) almost as much as he was 
before. 

And according to the best Brain Trusters, what an advantage 
that would be to every man, woman and child in the realm of the 
New Deal, because the beneficiaries of the Trust would, almost by 
hypothesis, spend that money on automobiles, aleoholie beverages, 
movies, presents for their girl friends and other necessities of life. 
They would also have some money to speculate with in the Stock 
Exchange, which has been sadly lacking since 1929. 

So many are the benefits ‘‘fraught with the public interest’’ 
of the application to lawyers of this Principle of the New Dea! 
that I have referred only to a few. Other lawyers and New Dealers 
will think of a great many more. 

Of course, some persons opposed to the New Deal will raise 
objections. I can think of a few myself, but none that will hold 
water. 

* & * 


It may be said that the payments by the Government to the 
lawyers will increase the Government expenditures. But it will be 
obvious to the feeblest intellect that this objection contains its own 
refutation. A fundamental object of the Government is to increase 
expenses by distributing money to all sorts of people, including 
banks, whether they need it or not. In this way, say the Brain 
Trusters, more money is put in cireulation and prices are raised 
so that it costs everyone more to live. The more the Government 
spends the better—that is the essence of the New Deal. Taxes will 
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of course go up. But they are going up anyhow. At any rate 
everyone knows that only the rich pay taxes. Increased taxes 
therefore are a blessing, well disguised perhaps. 

Moreover, such expenditures would give the Government more 
opportunity to increase its debt by borrowing more money and 
thereby remove it from the reach of profit-seeking industrialists 
who might use it to revive and carry on private business. Such 
rugged individualism would thus be further suppressed. All to 
the benefit of the New Deal. 

It may be said that the Government payments to lawyers is 
a privilege given -to a special class. But why not? Other classes 
are paid for not working. Why not the lawyers? 

Another answer is that all the other classes, although not so 
deserving as lawyers, as I freely admit, may also persuade the 
Brain Trust to apply the Principle of the New Deal to them. 
That opens a vision of Utopia, a Heaven on earth in which every- 
one is paid by the Government for not working. Is not that the 
logical Millennium of the New Deal? 


There is a difficulty, not an objection, to the proposal and 
that is that the lawyers, although the most deserving, hard work- 
ing and intelligent class in the community, are few in numbers 
compared to the farmers and members of labor unions who now 
are beneficiaries of this Principle. They therefore have but a few 
votes and without votes, no matter how worthy and equitable a 
cause, it seems doomed by our political system to failure. _ But to 
accept defeat without a struggle for such a worthy extension of 
the Principle of Payment by the Government for Not Working 
is not to be thought of. 

Let all the lawyers and everyone else who believe in the New 
Deal rise in their might and by fair means or foul, by NRA 
methods or otherwise, demand that the Brain Trusters take another 
step to advance the New Deal by applying its Principles in all 
fairness to all classes, first to lawyers, then to others as may be. 
So that ‘‘Pay Without Work’’ may be stamped on our dollars, 
in place of ‘‘In God We Trust,’’ as the motto of our New Deal. 


J. L. STACKPOLE. 
Boston, March 9. 


TWO MATTERS OF MOMENT. 
(From the Boston Real Estate Exchange Bulletin.) 
1. ApJuSTMENT oF 1934 TAXEs. 


The question of the adjustment of taxes in connection with 
purchase and sale agreements which provide for the passing of 
title during the period April 1, 1934, to December 31, 1934, is 
raised by the Massachusetts Acts of 1933, Chapter 254, Section 29, 
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which is to the effect that taxes on real estate are to be assessed to 
the person who is either the owner or in possession thereof on Jan- 
uary first (instead of on April first, as heretofore). This act 
takes effect on December 31, 1934, so that whereas taxes are 
assessed as usual this year as of April first, next year they will be 
assessed as of January first. 

A somewhat similar situation occurred in 1914 when by Massa- 
chusetts Acts of 1914, Chapter 198, the first day of April was 
made the date as of which taxes were to be assessed (instead of the 
first day of May as formerly). This latter act, however, was 
approved March 19, 1914, and took effect upon its passage, so that 
the interim between the time this latter act took effect and the date 
when the next tax lien took effect was very short and the time that 
the tax lien took effect was moved back but one month. I have at 
present no recollection of any particular discussion arising over 
the 1914 situation and believe that no special rule of adjustment 
was then formulated or commonly used. 

The 1934 situation is different, however, in that there is a 
much longer period involved and the time the tax lien takes effect 
is moved back three months. Any rule of adjustment, it seems 
to me, must be quite arbitrary. The most practical one, I believe, 
would be to adjust the taxes with relation to the period between 
the effective tax liens, that is the period from April 1, 1934, to 
January 1, 1935. Accordingly I suggest a clause for purchase 
and sale agreements where the title is to be passed during said 
period to read as follows: Taxes assessed as of April 1, 1934, are 
to be adjusted as of the date of conveyance, the adjustment of 
said taxes to be made so that the Seller pays at the rate of one- 
ninth of the amount of said taxes per month from April 1, 1934, 
to the date of conveyance. I suggest further that if and when 
possible the situation should be explained to the Seller and Buyer 
before the purchase and sale agreement is executed so that the 
parties may be given the opportunity to adopt some other method 
of adjustment if they so desire. 


2. ASSUMPTION OR NON-ASSUMPTION OF OUTSTANDING MORTGAGE. 


The case of Flynn and another v. Kenrick and another was 
decided by an opinion of the Massachusetts Supreme Judicial Court 
filed February 23, 1934 (see Advance Sheets, page 385 et seq.). 
This was an action of contract arising out of a real estate transac- 
tion brought by the sellers against the buyers. The purchase 
and sale agreement stated that 


‘‘Said premises are to be conveyed on or before Sept. 
1st, 1930, by a good and sufficient warranty deed of the party 
of the first part, conveying a good and clear title to the same, 
free from all incumbranees except a first mortgage of $5,000 
held by Hill Trustee, dated Julv 7, 1924, and for such deed 
and conveyance the party of the second part is to pay the 
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sum of Sixty-five Hundred dollars of which One Hundred 
dollars have been paid this day, balance above mortgage, 
are to be paid in eash upon the delivery of said deed.’’ 


A deed was given in pursuance of this contract and the buyers 
entered into possession of the property and after paying a number 
of the interest instalments due on the mortgage, defaulted in an 
interest payment. The mortgage was foreclosed leaving a defi- 
ciency which the sellers were forced to pay on the mortgage note 
and the question was whether the buyers were liable for this 
deficiency. 
The court (Crosby, J.) said (pp. 387-388) :— 


‘‘It has long been held in this Commonwealth that 
where land is conveyed subject to a mortgage the grantee 
does not become bound by mere acceptance of a deed to 
pay the mortgage debt. In the absence of other evidence, 
the deed shows that the grantee merely purchased the equity 
of redemption . . . If a deed contains a stipulation that the 
land is subject to a mortgage which the grantee assumes or 
agrees to pay, by his acceptance of the deed the law implies 
a promise to perform his promise . . . The contention of 
the defendants that they purchased merely the plaintiffs’ 
equity of redemption and did not assume and agree to pay 
the mortgage cannot be sustained in view of the agreement, 
the deed and the agreed facts .'. . The words of the deed 
‘for consideration paid’ interpreted in the light of the agree- 
ment mean that the defendants under the terms of the agree- 
ment are to pay $6,500 as the entire consideration . . . This 
seems to have been the construction put upon the agreement 
and the deed by the parties, as it is agreed that after the 
defendants entered into possession of the property they 
paid the interest instalments on the mortgage until July 7, 
1932.* The agreement of the defendants to pay $6,500 for 
the property is equivalent to a stipulation that they as- 
sumed or agreed to pay the mortgage.”’ 


As a result of this ease, in order to avoid any question as to 
the position of the buyer or grantee as regards an outstanding mort- 
gage, it is suggested that in both the purchase and sale agreement 
and the deed unequivocal language be used. For instance, if the 
buyer or grantee is to be liable on the outstanding mortgage it 
could be stated that the buyer or grantee is to assume and agree 
to pay such mortgage, or if the buyer or grantee is not to be liable 
on the outstanding mortgage it could be stated that the buyer or 
grantee is not to assume or agree to pay such mortgage. 

Woopsury RAnp. 


*Prior to this decision, the writer of this article had always supposed that the pay- 
ment of interest instalments on a mortgage was no evidence of the assumption of the mort- 
gage liability by the owner of the mortgaged premises because, of course, the owner 
must keep up the payments of mortgage interest in order to avoid foreclosure proceedings. 
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THE OPERATIONS OF THE HOME OWNERS’ 
LOAN CORPORATION. 


At a recent meeting of the Abstract Club, Charles A. Birming- 
ham, Esq., Assistant Manager, gave an account of this work and 
has furnished the following reports which should interest not only 
conveyancers but the bar in general. 


HOME OWNERS’ LOAN CORPORATION 
WASHINGTON 
MASSACHUSETTS AGENCY HEADQUARTERS: 82 DEVONSHIRE STREET, BOSTON 
TELEPHONE: CAPITOL 3080 


Edward E. Wise, State Publicity Director 
Close of Business, April 6, 
Cumulative Figures from Beginning of Operations, 
August 17, 1933. 


32,755 applications throughout Massachusetts. 

Representing $148,000,926 worth of mortgages. 

26,195 mortgagees’ consents to take bonds obtained. 

17,918 appraisals have been completed. 

11,631 cases, averaging $4,374, have been approved subject to title 
examination. 

6,347 loans have been closed and mortgages recorded to the Home 
Owners’ Loan Corporation with a volume of $27,814,541.92, 
of which amount $1,718,185.24, or approximately 6.2%, has 
been disbursed in eash to cities and towns for outstanding taxes 
against the homes on which Home Owners’ Loan Corporation 
loans have been closed. 


HomME Owners’ LOAN CORPORATION 
WASHINGTON 
OFFICE OF PUBLIC INFORMATION, 
New Commerce Building April 5, 1934. 

For the first time sinee the beginning of its activities last 
summer the Home Owners’ Loan Corporation is now closing more 
than 2,000 loans each day for the relief of families who are in 
financial distress, it was brought out in the summary of national 
operations of the Corporation issued today. 

During the week ending March 30, the Corporation completed 
loans on 12,205 urban homes to a total of $35,515,062, a reeord 
amount, the report showed. The aggregate of individual refi- 
nanecing transactions by the Corporation is now 150,370, amount- 
ing to $427,811,794. Of this amount, a total of $424,584,663, or 
99.9%, has been coneluded by exchange of bonds of the Corpora- 
tion for existing mortgages on the homes. 
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The report also revealed that on 785,514 properties the Cor- 
poration to date has obtained signed agreements from all mort- 
gagees to accept bonds in specified amounts in lieu of their mort- 
gages, and that detailed appraisal of homes of 581,710 applicants 
have been completed. 

Of the totals of loans to date, more than. one-eighth was 
accomplished by the ‘‘wholesale department’’ of the Corporation, 
which up to March 30 had closed 20,384 loans, amounting to $56,- 
266,455. This department was established last fall to facilitate 
exchanges of bonds for eligible mortgages held by closed banks 
and closed building and loans associations and mortgage companies. 
The wholesale division is in contact with some 3,900 institutions in 
this category, located in almost every state. At the beginning 
of operations these institutions held eligible home mortgages esti- 
mated at 234,809 and amounting to $564,061,760. 

This wholesale refunding already has permitted a number 
of closed banks to reopen, to the immediate relief of many thou- 
sands of depositors. In several states the wholesale department has 
already completed its work. This department is conducted in 
close codperation with the Comptroller of the Currency, or the 
various state authorities in charge of banking and home financing 
institutions. 

During the week ending March 30, the wholesale department 
closed 2,543 loans to a total of $6,931,511, its highest weekly figure 
to date. These loans were distributed over 37 states. Approxi- 
mately 33,000 applications of this department are in the hands 
of attorneys for search of the title preparatory to closing of the 
loans. Applications rejected or withdrawn in the wholesale divi- 
sion number 2,863. 





THE OPERATION OF THE SECURITIES ACT OF 1933. 


We have not studied the recent amendments to the securities 
act but the following comments on the original act by Edson B. 
Smith, in the Boston Herald of June 1, 1934, are interesting: 


The Better Business Bureau of New York city, in its 
annual report, asserts that fraudulent vendors of stocks con- 
tinue to flourish notwithstanding the securities act of 1933. 
To quote the report: ‘‘An examination of the registrations 
under the federal law reveals that by far the greater per- 
eentage of registrations was of highly speculative enter- 
prises. ’’ 

Obviously, what has happened is this, fly-by-night pro- 
moters of no financial responsibility are flourishing under 
the present law, while reputable concerns which used to 
distribute securities through reputable houses find it impos- 
sible to operate. The fundamental trouble as we see it, is 
that there is no one in authority in Washington who under- 





tt sat was CA ak ok 


ee ae aa ae se 





39 


stands credit risks. Our congressmen and bureaucrats have 
set up a machinery which permits the sort of securities which 
people ought not to buy to be sold readily, while it prevents 
people from having an opportunity to purchase the sort of 
securities they ought to own. And the sad part of it is that 
no one in Washington seems to know this. 


THE AMERICAN LEGAL HISTORY SOCIETY. 


On December 29th last, in Chieago, an American Legal History 
Society was organized and its officers elected. The president of 
the new Society is Professor Joseph H. Beale of the Law School 
of Harvard University (Cambridge, Mass.), and the secretary and 
treasurer is Professor Francis 8S. Philbrick of the Law School of 
the University of Pennsylvania (Philadelphia). The organization 
of the new Society resulted from the appointment in December, 
1932, by Dean Charles E. Clark of Yale, then President of the 
Association of American Law Schools, of a committee which was 
empowered by the Association to create an organization to further 
the study of American legal history. Professor Beale was the 
chairman of that committee, and Dean Clark was himself later 
made the chairman of a committee on organization (consisting of 
twenty-one representative legal and historical scholars) to which 
was entrusted the preparation of the new Society’s by-laws and 
the nomination of its first officers. 

The objects of the new Society are thus stated in its by-laws: 


‘‘The purpose of the Society shall be to encourage the 
study and advance the knowledge of the history of American 
law by locating, inventorying, making available, and pro- 
moting the scholarly editing and publication of important 
source materials; by reporting upon the progress which is 
made from year to year in the discovery and editing of 
source materials; and by encouraging monographic research 
and publication.’’ 


The plans of the new Society include the early establishment of 
a Journal of Legal History, and publication of a series of volumes 
of legal records. 

As respects archives, undertakings are already in progress 
which give promise of very rapidly advancing the plans of the 
Society throughout the country, without expense to it. Beginnings 
have been made in the preparation of bibliographies of legal his- 
tory in two states. Other, though minor, tasks require a prompt 
increase of the Society’s funds. Success in its undertakings will 
be facilitated in proportion as it ean broaden and intensify among 
practicing lawyers, everywhere, interest in its purposes as above 
declared. Any person may join the Society, the dues for ordinary 
membership being $2.00; for a sustaining membership, $10.00. It 
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is hoped that many who apply for membership may offer sugges- 
tions of work which they think should be initiated in their respec- 
tive states. : 

Applications may be made to Francis 8S. Philbrick, Secretary- 
Treasurer, 3400 Chestnut Street, Philadelphia. 


RECORDS OF THE SUFFOLK COUNTY CoURT, 1671-1680. Two volumes. 
Edited by Samuel Eliot Morison. Introduction by Zechariah Chafee, 
Jr. Cambridge: The University Press. 1933. Pp. xciv, 1-562; 
viii, 563-1233. $10.00. 
(From the Harvard Law Review for May, 1934.) 


These volumes have been produced in response to a recommendation 
of a committee of the American Historical Association that a systemat c 
effort be made to publish the records of early American courts. But 
Professor Morison and Professor Chafee have not rested content with 
meeting the letter of the recommendation by merely reproducing an old 
record placed in their hands. The original manuscript volume is one of 
brief entries that would provide meager information for students, and 
Professor Morison has amplified these with notes from a register of en- 
tries of the time, from “reasons of appeal” (the equivalents of assign- 
ments of error) found in file papers of appealed cases, from depositions 
found in the files, and from his own abundant knowledge of the people of 
the colony. Professor Chafee has followed with a study that must come 
close to exhausting the possibilities of inference and generalization, and 
has woven his facts into a very readable introduction. The result is, in 
a measure, a composite record of the work of the court during the period. 

The production of so many authentic facts alters some old notions, 
inevitably. Some more or less picturesque conceptions of the New Eng- 
land Puritans fail of support here. They appear not so far withdrawn 
from the ordinary course of the life of English people as has been sup- 
posed. For instance, the notion that they were to any great extent 
under a peculiarly theocratic rule, superseding that of English law, must 
be abandoned. They did quote Scripture in judicial proceedings—appar- 
ently without influence on decisions—but it was the habit of the age 
to do so. Dalton, in his Countrey Justice,’ one of the books kept in the 
Massachusetts courts, quoted three verses from the Bible at the end of a 
list of English towns appointed for keeping standards of weights and 
measures. 

The record shows no dearth of crime among the people. Much 
seems to have been of a kind incident to the life of people dwelling in 
close contact. Farther south. where the settlers were widely scattered 
among plantations, fewer small sins were felt to be against the peace and 
dignity of the government. But the amount of crime was not extraordi- 
nary; there is no amusing contrast between Puritan pretensions and 
practice. Professor Chafee has thought it well to forestall an impres- 
sion that so many misdeeds as are collected in the record indicate a de- 
praved condition in the population, and the caution is probably neces- 
sary. Many judges assigned to courts of criminal jurisdiction in these 
latter days have been brought to look upon the world as a habitation of 
depravity until it has been borne in upon them by the stream of wit- 
nesses and others in minor parts before them that it is a habitation. pre- 
dominantly, of people who want to be respectable and respected, and who 
are, on the whole, admirable. 

It cannot be held now that these and other American colonists lived, 
as some earlier scholars have inferred, under a reign of crude. untech- 
nical law, civil or criminal. There is much corn here that would not be 


1 (1st ed. 1618). 
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thought by modern lawyers to have come out of the old field, but in the 
light of information now available the wonder is that the law and prac- 
tice of England were adhered to so far. Is it not very doubtful whether 
any such group of seventeenth century Englishmen could have varied 
from habitual ways in administering justice except as necessity or con- 
venience might have dictated? Regulation by law was for them identi- 
fied with familiar proceedings, and could hardly have been dissociated. 
Certainly they would not have sought guidance in a study of methods 
and origins, such as is now being devoted to the records they left. 

Professor Chafee is struck with the much greater frequency of 
“actions of the case” than is found in contemporary English reports, and 
with the variety of grievances redressed in these actions. But this was 
not peculiar tc Massachusetts. Records of two county courts of Mary- 
land of the same time and a little earlier are found, on comparison, to 
contain a like proportion of entries of “actions of the case,” along with 
entries of formal proceedings more familiar to us; and among the “ac- 
tions of the case” have been noticed one on a bond, and one for “unjust 
molestation of possession” of land, a ground that surprised Professor 
Chafee in the Massachusetts record. But was it not altogether in harmony 
with the provision for the consimili casu that there should have been 
this free, varied use of it? It was understood to provide a universal 
remedy for personal wrongs without force, upon particular complaints 
set out in the writs; and a remedy with boundaries so little defined 
would seem easily liable to questionable extensions. It was in the 
eighteenth century that the higher English courts were called upon 
to deal with objections to actions on the case because of novelty in the 
grounds. Does not that fact testify that, in the middle of the seventeenth 
century, custom had not yet tended materially to confine application 
of the provision to the commoner grounds? Actions on the case upon 
bonds, and, as in the Suffolk County Court in 1672, for death by negli- 
gence, seem irregular; yet is it not conceivable that the conception of a 
wrong to the relatives of a murdered man which served to prolong the 
existence of criminal appeals, might have justified to some courts the 
maintenance of actions on the case for death by negligence? 

The exact similarity just noted in practice in the two colonies warns 
against assumptions that variations in any one colony from the course 
of justice at Westminster were local mistakes due to ignorance. Almost 
certainly, the courts of the two colonies were in this instance following 
practice familiar to the colonists in England, and, again almost certainly, 
it was the practice in minor English tribunals. Uniformity in those tribu- 
nals at the time is not to be supposed; they are likely to have differed 
from each other as well as from the higher courts. Therefore, complete 
explanations of early proceedings in one colony may possibly be obtain- 
able only by tracing the places of origin of the colonists, and compar- 
ing the records there. Tracing sources in that way would, of course, be 
a task of difficulty if the influential men of the colony came from widely 
scattered parts of the home country. 

Abundant and valuable as are the facts gathered in these volumes, 
it is possible that a greater contribution may lie in the mere example of 
thoroughness and completeness in the work. In the reproduction of the 
old judicial records of the country it should be possible to maintain a high 
standard, such, for instance, as that of the Selden Society publications, 
but it is possible to fall far short of it. Success or failure may depend 
much upon the level of the first eight or ten productions, or whatever may 
be the number necessary to fix conceptions of the thoroughness and skill 
required. Here the editor and the writer of the introduction have started 
the project on a high level, and their work is an example of great price. 

CARROLL T. BoNnD.* 


*Chief Judge, Maryland Court of Appeals; editor of PROCEEDINGS OF THE MARYLAND 
Court oF APPEALS, 1695-1729 (1933). 
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DECLARATORY JUDGMENTS. 


(From the Fourth Report of the Judicial Ceuncil of Michigan, 
May, 1934.) 

‘*Michigan enjoyed the distinction of enacting the first gen- 
eral declaratory judgment statute in the United States, in 1919. 
But it also had the distinction of being the only state in the Union 
in which such an act was held by the Supreme Court to be uncon- 
stitutional. This decision, made in the case of Anway v. Grand 
Rapids Railway Co., 211 Mich. 593, 179 N. W. 350, was announced 
in 1920, after the act had been in foree only one year. During 
that short period it had not come into general use. 

‘*In 1929, after similar acts had been adopted in about thirty 
states, and had been invariably sustained against constitutional 
attack, the legislature of Michigan re-enacted the statute, with a 
slight change in wording, and it was unanimously sustained as con- 
stitutional by the Supreme Court in 1930, in the case of Washing- 
ton-Detroit Theatre Co. v. Moore, 249 Mich. 673, 229 N. W. 618. 

‘*The unfortunate experience of the first declaratory judgment 
statute of Michigan has doubtless caused some hesitation among 
Michigan lawyers in making use of the present statute, although 
the possibilities of declaratory relief as a quick and effective 
remedy have been amply demonstrated in the short time it has 
been available in this state. 

‘*For the purpose of removing doubts regarding the extent of 
its availability, and illustrating its wide scope as a remedy, the 
Judicial Council herewith presents in Appendix I, a digest of sub- 
stantially all the reported American cases in which the declaratory 
judgment has been used. The cases are digested in such a way as 
to bring out the fact situations in which declarations of rights 
were obtained. These digests will, therefore, show the types of 
questions which ean be answered by means of declaratory judg- 
ments. It is believed by the Judicial Council that this remedy 
offers enormous opportunities for quick and inexpensive litigation, 
and that its wide employment will greatly improve the adminis- 
tration of justice in the state.’’ 


EpiroriaL NOTE. 

Perhaps this news from Michigan and the mine of material 
contained in the digest of about 600 cases, which is made avail- 
able by this report, may help to make Massachusetts judges and 
lawyers less timorous in regard to declaratory judgment procedure. 
Following this report, Congress, on June 12th, adopted the follow- 
ing Declaratory Judgment Act: 


(From the United States Law Week for June 12, 1934.) 


‘‘The text of the bill (H. R. 4337) providing for declar- 
atory judgments, as agreed to by both Houses of Congress, 
follows: 
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‘Be it enacted, etc., That the Judicial Code, approved 
March 3, 1911, is hereby amended by adding after section 
274C thereof a new section to be numbered 274D, as fol- 
lows: 

‘See. 274D. (1) In ease of actual controversy the 
courts of the United States shall have power upon petition, 
declaration, complaint, or other appropriate pleadings to 
declare rights and other legal relations of any interested 
party petitioning for such declaration, whether or not fur- 
ther relief is or could be prayed, and such declaration shall 
have the force and effect of a final judgment or decree and 
be reviewable as such. 

‘(2) Further relief based on a declaratory judgment 
or decree may be granted whenever necessary or proper. 
The application shall be by petition to a court having juris- 
diction to grant the relief. If the application be deemed 
sufficient, the court shall, on reasonable notice, require any 
adverse party, whose rights have been adjudicated by the 
declaration, to show cause why further relief should not be 
granted forthwith. 

‘(3) When a declaration of right or the granting of 
further relief based thereon shall involve the determination 
of issues of fact triable by a jury, such issues may be sub- 
mitted to a jury in the form of interrogatories, with proper 
instructions by the court, whether a general verdict be 
required or not.’ ’’ 


In view of these developments elsewhere, it seems rather curious 
that the legislative committee did not adopt the recommendation of 
the Judicial Council in its ninth Report to extend the declaratory 
procedure for interpreting written instruments to the Probate 
Courts, although the same committee reported a special declaratory 
judgment procedure to enable the Land Court to determine the 
validity and extent of zoning ordinances, which was adopted as an 
emergency act. 

Perhaps now we may begin to learn more about how to use 
procedure which courts and the bar seem to be able to use effec- 
tively in other jurisdictions. 

The back of the July issue of the American Bar Association 
Journal earries an announcement of a new book by Prof. Borchard 
on the subject. F. W. G. 


DOCTORS, HOSPITALS, LAWYERS AND ACCIDENT CASES. 


The following account appeared in the Boston Transcript in January, 
1934, 


“Declaring that doctors are being ‘squeezed and mulcted out 
of their legitimate charges’ in the matter of handling auto acci- 
dent cases, Senator Charles G. Miles of Brockton today urged the 
legislative Committee on the Judiciary to report favorably on the 
bill providing for the payment of charges for services in accident 
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cases by insurance companies directly, instead of having them 
incorporated in a settlement to an attorney or to the injured 
person. 

“Senator Miles, who is a doctor, told the committee that in 
twenty years doctors have lost millions of dollars in auto accident 
cases. ‘They have been kicked about from attorney to the injured 
persons, getting nothing in the long run,’ he declared. ‘It would 
be a good thing for the profession if the medical colleges and 
schools were closed for a few years at least.’ 

“*The average earnings of the general practitioner runs to 
about $1000. What he earns today is absolutely ridiculous. He 
cannot even pay his own bills. No profession has suffered in the 
depression as has the medical profession. Look at the amount of 
charitable work the doctor does. He never refuses. I want to see 
the doctor get paid for his work. I do not speak from a personal 
standpoint, but from a professional one. The doctor does not get a 
square deal in the auto accident cases. I have been squeezed my- 
self with no chance of ever getting paid, or about as much of a 
chance as a snowball has of getting into the hot region.’ 

“*TDoctors have become a shuttlecock batted back and forth 
between lawyers and their clients, but getting nowhere.’ Dr. 
Alonzo J. Shadman of the Forest Hills Hospital declared in urging 
passage of the bill. ‘The doctors lose thousands every year because 
the client passes the ‘buck’ to the lawyer and the lawyer returns 
it eventually, the doctor getting little or nothing for his services.’ 

“Others supporting the measure were Dr. Henry Landesman 
of Boston, who said that 1.600,000 charity cases are handled in 
Boston each year; Dr. Stephen J. Malone of Boston, Representa- 
tive Carl A. Woekel of Methuen and Dr. Anthony M. Champ, 
representing the Plymouth County Medical Society. Attorney 
Myron Wigelson of Boston and Stephen S. Bean, representing the 
Liberty Mutual Insurance Company, opposed the legislation.” 


Bar association officers frequently receive letters from doctors or 
clients complaining that the lawyer has retained the amount of the doc- 
tor’s bill in settling with the client and then failed to pay it over. But 
when it comes to creating a lien for a doctor or a hospital on a disputed 
claim for accident liability, a serious question of policy arises. Such a 
proposal for hospitals was discussed by the Judicial Council in its 
seventh Report (p. 36). The only practicable method would be to put 
the responsibility on the insurer to pay “reasonable” charges but that 
would put the insurer in the position of a receiver to parcel out the 
amount to be paid and that would delay settlements in many cases and 
incidentally tend to increase insurance rates. Of course, one of the diffi- 
culties lies in the fact that the bills of some hospitals and doctors are 
not always considered “reasonable”. An insurer is not a court or 
arbitrator to pass on the “reasonableness” of such bills. it would often 
involve a four-cornered dispute between the client, the hospital, the doctor 
and the lawyer. A lawyer who collects the amount of a hospital or doc- 
tor’s bill and does not pay it should be summarily dealt with under G. L. 
C. 221. Sec. 51 which might be made more effective by a rule of court 
providing a direct proceeding by the hospital or doctor in the name of the 
client. When the client, himself, “welches’”, the hospital or doctor is 
simply in the position of any other creditor. The state can hardly be 
expected to provide first mortgages for all creditors. 

F. W. G. 
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Disciplinary Proceedings — The Need for a 
New Technique. 


To the Editor of the Bar Bulletin: 

The present ferment among the younger members of the Association 
with regard to its activities, is a most encouraging sign, and many things 
may be expected from it. But there is one hurdle that stands in the way 
of progress which we must clear, and that is the question of money—or 
rather the lack of it. 

When we started the new rooms at the Parker House some years ago, 
we faced two serious pecuniary obstacles. The first was our library, with 
which for some unaccountable reason we had duplicated the Social Law 
Library for half a century, and until we finally sold that to the federal 
government, it was impossible to do anything about rooms. But finally, 
that hurdle was definitely cleared. 

The other remains. This is the amount of money the Association 
has to spend to maintain the Grievance Committee. It is costing, I be- 
lieve, about five thousand dollars a year—or perhaps a quarter of the 
total resources of the Association. Much could be done with that amount 
of money in some of these forward steps, if the expenses of disciplinary 
measures could only be borne by the Commonwealth in some fashion or 
other. It is certainly an anomaly that a private association of members 
of the bar should have to defray the expenses of the Grievance Com- 
mittee, when the Association has nothing whatever to do with letting 
into the bar the members it is called upon to investigate and expel. I do 
not mean that the Grievance Committee should not give its services 
freely and without compensation; that it should do, in duty to the pro- 
fession. But I see no reason why the Association should have to defray 
the expenses of the whole grievance department. 
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I believe this problem could be tackled successfully. The voluntary 
service which is now so well done by the Grievance Committee should be 
continued, but the Commonwealth should bear the cost of the bureau. 
This could be done either from the general tax levy, or by an excise tax 
of three to five dollars upon every member of the bar. If money could be 
raised in this way, together with the fees from applicants for admission, 
the whole subject of admission, suspension, and expulsion could be prop- 
erly treated. We could have all the advantages of the very disinterested 
service of the Grievance Committee, and the expense would be imposed 
where it ought to be, namely, upon the Commonwealth, or at all events, 
upon the profession as a whole. Some comprehensive scheme should be 
worked out. 

GEORGE R. NUTTER. 


Inadequacy of Present Disciplinary Technique. 


Mr. Nutter has brought to the fore a subject which vitally concerns 
every lawyer in Massachusetts. It has been commonly assumed that one 
of the principal duties of a bar association is to police the bar, and acting 
upon that assumption, bar associations have valiantly attempted to 
perform a function for which they are not adequately equipped. 

Following Mr. Nutter’s lead, the BULLETIN feels that the time has 
come to discuss frankly the technique of disciplinary proceedings. Noth- 
ing that may be said is to be considered a reflection upon our Grievance 
Committee. It is well known how zealously the members of that Com- 
mittee perform their duties, but they lack funds to investigate, and 
power to summon witnesses, to administer oaths, to compel the giving of 
testimony and the production of books, papers and documentary evi- 
dence. It is surprising that our Grievance Committee, having no stand- 
ing in the judicial system, but only moral authority, accomplishes as 
much as it does. Outside of Boston, the bar is subject to little supervision, 
although, of course, there is some activity in the state and county asso- 
ciations. Our system may be described as a growth almost without direc- 
tion, and certainly without any thoughtful planning. 


Massachusetts Disciplinary Proceedings. 


It is surprising to learn that there are apparently only twelve dis- 
ciplinary cases reported in the Massachusetts reports, through volume 
282, counting as only one case the original disbarment reported in 196 
Mass. 100 and the five attempts thereafter made by the indomitable 
Casey to upset the order that he be disbarred. It is more surprising to 
learn that the first of the twelve disciplinary inquiries in the reports did 
2 
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not arise until 1865. In that case, Randall, having been disbarred by the 
superior court, brought two proceedings, one, a petition for a writ of 
certiorari, the other, a petition for a writ of mandamus, in an attempt 
to have the disbarment order annulled. The Court made short work of 
the petition for a writ of certiorari, holding it not to be the proper remedy. 
Randall, Petitioner, 11 Allen 472. The Court also denied the petition 
for mandamus. Randall, Petitioner, 11 Allen 473. In a well-reasoned 
opinion by Bigelow, C. J., the Court declared disbarment not to be a 
mode of inflicting punishment, but rather a means “to prevent the 
scandal and reproach which would be occasioned to the administration 
of the law, by the continuance in office of those who had violated their 
oaths or abused their trust, and to take away from such persons the 
power and opportunity of injuring others by further acts of misconduct 
and malpractice.” 

An interval of thirty-two years appears to have elapsed before the 
full Court was called upon to decide its second disbarment case. In 1897, 
the Court handed down its opinion in a proceeding entitled Bar Associa- 
tion of the City of Boston v. Greenhood, 168 Mass. 169. This case marks 
the first reported appearance in this Commonwealth of a bar association 
as an agency in disbarment proceedings. It is also to be noted as an 
evidence of lack of clear analysis as to the nature of such a proceeding 
that the matter is entitled as if it were an adversary proceeding to which 
the Association is a real party in interest. There was one other reported 
disbarment case in the last century, Crowley v. O’ Connell, 174 Mass. 253. 

We then pass on to 1907, when the Court sustained the disbarment 
order in Bar Association of the City of Boston v. Casey, 196 Mass. 100. 
The respondent was not content to accept the decision of the Court, and 
with a persistence worthy of a better cause made five more attempts to 
prevent his disbarment, requiring the full Court to decide six times that 
he should not remain a member of the bar. The third opinion in the 
Casey matter brought forth a deliverance of great importance, Bar 
Association of the City of Boston v. Casey, 211 Mass. 187. In this third 
proceeding, Casey sought to set aside his disbarment upon the ground 
that the several justices who sat on the matter were honorary members 
of the Bar Association of the City of Boston, and as such disqualified to 
sit on the case. The Court, through Hammond, J., said on this point: 


“Tt may be at once conceded that if the respondent’s premises 
are correct his conclusion would be the natural logical sequence. But 
the premises are not correct. They are based upon an entire miscon- 
ception of the nature of the proceeding. This is not a proceeding 
between two parties where the court is asked to adjudicate conflict- 
ing claims as to some right, corporeal or incorporeal, and where a 
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decision favorable to one party is necessarily to that extent unfavor- 
able to the other. It is rather in the nature of an inquest or inquiry 
as to the conduct of the respondent. In the result of this inquiry the 
association has no interest. It can gain nothing nor can it lose any- 
thing whatever may be the result. It simply calls the attention of 
the court to the alleged misconduct of an attorney, not for the pur- 
pose of obtaining redress of any grievance suffered by itself, but 
only that the court, if so disposed, may inquire into the charge and 
act accordingly. Such this petition plainly is upon its face. It sets 
forth no wrong done to it; it asks for no relief. The prayer at the 
end of the petition does not ask for such a decree as justice and equity 
may require as between the association and respondent, but in sub- 
stance for such an order as the court shall ‘deem expedient in the 
interests of the public welfare.’”’ 


The Court also remarked upon the fact that the proceeding had 
been entitled Bar Association of the City of Boston v. Casey, saying that 
this designation had been common in such cases in this Commonwealth. 
It then made the following observation: 


“In other jurisdictions a case for disbarment may be entitled 
either Ex parte or In re or In the matter of—followed by the name of 
the accused. And such a title seems preferable as indicating more 
accurately the real nature of the proceeding.” 


Following that suggestion by the Court, subsequent disbarment pro- 
ceedings have been designated in this Commonwealth, “In the matter of.” 
The change of designation is not trivial, because it makes clear that a dis- 
ciplinary proceeding is not a matter in which a bar association has an 
interest, and places the burden squarely upon the court, where it be- 
longs, of deciding whether the acts of the attorney under inquiry are of 
such a nature as to make his retention at the bar desirable in the public 
interest. 

In stating that only twelve cases concerning the conduct of an at- 
torney have been decided by the Supreme Judicial Court for the Com- 
monwealth, it should perhaps be said, to avoid possible misunderstand- 
ing, that this does not mean that only twelve attorneys have been sus- 
pended or disbarred in the whole history of the Commonwealth. Very 
few of the disciplinary cases are taken to the full court. The Superior 
Court disposes of many such complaints, and since September, 1926, 
seven inquiries into the conduct of attorneys have been considered by the 
Supreme Judicial Court for Suffolk County, resulting in two disbarments, 
two suspensions, one dismissal, with two cases now pending. In the in- 
quiry into fraudulent practices of attorneys initiated by the Supreme 
Judicial Court nearly three years ago, there have been twenty-seven re- 
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ports filed by the special commissioners, resulting in fourteen disbar- 
ments, five suspensions, six dismissals, with two cases still pending. 

It would, we think, be generally admitted that our technique for 
dealing with disciplinary cases against attorneys is far from perfect. If 
complaints about the inadequacy of the disciplinary system were con- 
fined solely to Massachusetts, one would have reason to believe that there 
was some peculiar failing by our bench and bar. A survey of reports from 
other states, however, shows that the inadequacies of our own system 
prevail generally throughout the nation. 


Wise Words from Florida. 


The President of the Florida State Bar Association, in addressing 
the annual meeting last March, spoke vigorously upon the matter. 
His remarks, greatly summarized, were as follows: 


It is unwise for the Florida Bar Association to assume the en- 
tire responsibility for the institution of disciplinary measures against 
attorneys. Many, if not most, of the offenders are not members 
either of the Florida Bar Association or of any other association. 
Unless the Association is given entire control of the matter, it should 
not assume any responsibility. 

During recent years the number of complaints and grievances 
against lawyers has materially increased, and many of the charges 
are of a serious nature. Florida’s statutory procedure for dealing 
with offenders is crude, cumbersome and impractical. The only 
punishment provided is disbarment or indefinite suspension. The 
opinions of the Supreme Court discussing the statute relating to dis- 
barments disclose extreme reluctance on its part strictly to enforce 
its terms. They are replete with comments on the fact that the 
remedy provided is a most severe one. For some unknown reason, 
our bar and our circuit judges have lost sight of the common law 
power of courts to reprimand privately or publicly, and to fine or 
imprison as well as to suspend or disbar, although the Supreme Court 
has repeatedly announced that the common law powers of our 
courts in this respect still exist. This is particularly unfortunate, for 
most of the offences are petty in nature and many of the lawyers 
against whom complaints are made are first offenders. A mere in- 
vestigation clothed with power to procure evidence will result in the 
correction of many offences. A reprimand administered privately or 
publicly, depending upon the character of the offence, will be suffi- 
cient in the majority of the cases. A fine within the accused’s 
ability to pay would be sufficient for most serious offences. Suspen- 
sion or disbarment should be reserved for use only against flagrant 
offenders. The adjustment of the punishment to be inflicted to the 
nature of the offence will undoubtedly result in more prosecutions and 
convictions. 
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The weakness of our present procedure which depends upon the 
activity of local grievance committees, aside from their lack of 
authority to procure evidence, is due to the fact that they have no 
official status, and their position is vulnerable when the offender is 
not a member of the association. In any event it cannot be ques- 
tioned that there must be some improvement in our disciplinary pro- 
cedure, and it cannot be denied that the reputation of our profession 
is today suffering more seriously from the dishonest and unprofes- 
sional conduct of some of its members than from the admission of 
young men with deficient and inadequate preparation. 


We repeat that the foregoing clear-cut analysis of the situation re- 
lating to disciplinary proceedings was made by the President of the 
Florida State Bar Association. It could have been made in almost the 
same words by the president of many other associations, state, county, 
and city, and we commend it to our readers as an outstanding deliverance 
upon the matter. 

Light in the Darkness. 


It would give a false impression if the picture were painted as wholly 
black. There is a vital movement toward improving the technique of 
disciplinary proceedings going forward in many states. It would appear 
that in those states, now thirteen in number, which have a state bar in- 
corporated by statute to which all lawyers must belong, disciplinary pro- 
ceedings have been simplified and strengthened. It is stated that in the 
six years during which the California bar has been organized as a state 
bar more disciplinary proceedings have been brought and have succeeded 
than in the entire history of the state up to that time. 


New Illinois Procedure. 


Illinois has taken a significant step forward. In April, 1933, the 
Supreme Court of Illinois entered an order providing in substance that 
thereafter complaints against members of the bar were to be filed before 
either of two groups of commissioners of the Supreme Court, one being 
members of Board of Governors and Grievance Committees of the Illinois 
State Bar Association and the other the members of Board of Managers 
and the Grievance Committee of the Chicago Bar Association. The order 
empowered each group to issue subpoenas, swear witnesses, compel testi- 
mony, and, upon the completion of the hearing, to file a report in the 
Supreme Court, which report would comprise a finding of the facts and a 
recommendation to the court as to the disciplinary action to be taken 
against the respondent. It will be noted that this order was issued by the 
Supreme Court of Illinois without legislative action. The General Chair- 
man of the Committee on Grievances states in the Illinois Bar Journal 
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for May, 1934, that the practice under the order has worked very satis- 
factorily during the year it has been in operation; that the two grievance 
committees have been able to dispose of substantially more complaints 
than was formerly the case, have secured in a number of instances a 
punishment lesser than disbarment, which is often so appropriate but 
which formerly could not be obtained except by way of the expensive, 
cumbersome and publicity-breeding information in the Supreme Court. 
“Those who have been associated with this work, or have information as 
to its scope, are enthusiastic as to its success, and join in lauding the 
progressivism of the Supreme Court in entering the above order and the 
confidence in the bar which the court has indicated by providing this 
procedure of its self-discipline.” 


Light from Missouri. 


The Missouri Supreme Court Commission on Regulation of the 
Practice of the Bar has just made a very elaborate report, a part of which 
is devoted to complaints against lawyers and proceedings thereon. It 
will be gratifying to Massachusetts lawyers to learn that in making its 
report, the Missouri Commission quotes at length from the Opinion of the 
Justices, 279 Mass. 607, stating that the judicial department has inherent 
power to decide who shall enoy the privilege of practising law. They 
seem to find in that decision (and rightly so we think) great significance. 
The Missouri Commission’s recommendations on complaints and pro- 
ceedings thereon are briefly as follows: 

The establishment in each judicial circuit of a bar committee of 

four lawyers. When a complaint is made against any lawyer the 
‘committee for the appropriate circuit shall investigate in an informal 

manner and determine whether the complaint is meritorious. Unless 
the majority of the whole committee finds the complaint meritorious 
it shall be dismissed. If found meritorious, the committee shall file 
an information in the circuit court or by leave in the Supreme Court. 
The complaint and investigation shall not be made public unless 
the accused shall so request. Before an information is filed, the at- 
torney accused shall be given a chance to appear before the com- 
mittee. The committee shall have power to summon and swear 
witnesses. After the complaint and the answer thereto have been 
filed, the circuit court shall proceed to try the cause. 

In addition, the committee in each circuit shall make inquiry from 
time to time as to the unlawful practice of law by unauthorized persons, 
and shall prosecute such actions as may be appropriate to suppress 
unlawful practice. 

The Missouri Commission are alive to the fact that pious aspirations 
are nothing without solid financial support. Hence they recommend, 
“for the purpose of making these rules effective,” that the Supreme Court 
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of Missouri require each person having a license to practise law to pay 
an annual enrollment fee of three dollars on or before January twentieth 
of each year. 

Testimony from Wisconsin. 


In the opinion of Lloyd K. Garrison, dean of the University of Wis- 
consin law school, there is no way of eliminating in advance the morally 
unfit applicant for admission to the bar. ‘‘In the main,” he declares, “‘we 
must rely on effective disciplinary procedure after the event; and that 
procedure we do not have. Hence the need for a strong unified bar with 
power and funds to keep its own house in order.”’ 

Commenting on Dean Garrison’s statement, the Milwaukee Journal 
observes, “‘It seems to us that Dean Garrison omits one essential point 
in this matter. The bar not only needs ‘ power and funds’; it also needs— 
and apparently does not have—the WILL to proceed vigorously against 
those who bring the legal profession into disrepute if not disgrace.” 

To the Journal’s question—Who will instill into the bar the high 
principles which were once its pride?—the April BULLETIN of the State 
Bar Association of Wisconsin makes the spirited answer: 


“It might be suggested in answer to the Journal’s query, that 
the bar as such has never had the power to disbar; the responsibility 
for ‘cleaning house’ has never been placed squarely upon it. It can 
institute investigations with the cooperation of the courts, and can 
file complaints and make recommendations, but that is as far as it 
can go. The rest is up to the bar commissioners and the courts. . . 
Why not give the bar a strong organization and place upon it squarely 
the responsibility of kicking out the shysters? Lawyers are accus- 
tomed to taking and assuming responsibility. The majority of them 
are clean, high minded, and public spirited. Give them a chance to 
shoulder this job, and let them prove what they can do.” 


An Illustration from Tennessee. 


It is too plain to require the citing of instances that there is today 
throughout the nation a widespread distrust on the part of the laity of 
all things legal. We cite one illustration of that fact, not because we be- 
lieve that it is likely that such an occurrence could happen in this Com- 
monwealth, but because it shows what has taken place elsewhere. Ina 
forcible presentation entitled, ‘“‘A Challenge to the Lawyers of the State,” 
printed in the Tennessee Law Review for April, 1934, the President of the 
Bar Association of Tennessee, urging the lawyers of his state to put their 
house in order, made the following historical statement: 

“In a large civic parade in Memphis, the lawyers and judiciary 
marched as a body and the ridicule, the jokes and the gibes cast at 
the marching members of the profession and the bench seriously 
reflected a condition that exists in the minds of the public.” 
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Unnecessary Publicity. 


One of the weaknesses in the matter of the trial of disciplinary pro- 
ceedings is, it seems to us, that such proceedings are held in open court. 
“The washing of the bar’s dirty linen in public,”—an expression recently 
used privately by a distinguished occupant of the bench,—is as unneces- 
sary as it is harmful to the bar as a whole. There seems to be no reason to 
hold public hearings unless the accused attorney shall so demand. It 
was the practice of Judge Morton while he sat in the United States 
District Court, and it may still be the practise of his successors, to call 
into his chambers the attorney against whom a complaint had been 
made, inform the attorney that if the latter wished the inquiry could be 
heard in the open court, and then proceed to deal with the matter as 
common sense and justice required. That Judge Morton’s sensible and 
humane method of dealing with offenders has not been followed elsewhere 
is probably due to the fact that it is much easier to tread old paths than 
to blaze a new trail. 


The Bar’s Need for Public Confidence. 


In the excerpt quoted from the Casey opinion, the Court said that 
in the result of the inquiry into the conduct of the respondent “‘the asso- 
ciation has no interest.”” That observation taken in its context and limited 
to the particular proceeding is of course literally true. Neither a bar 
association nor any lawyer has a proprietary interest in the result of a dis- 
ciplinary proceeding. The bar, however, and the judicial department as 
well, have a very special interest in maintaining professional standards. 
Speaking from a level no higher than that of mere expediency, it is 
obvious that a bar in which the public has confidence will attract more 
clients than one in which public confidence is lacking. As one rotten 
apple will, it is said, contaminate a whole barrel of apples, so a very few 
dishonest lawyers can do irreparable damage to the reputation of the 
whole bar. A client who has experienced a loss because his lawyer has 
misappropriated the proceeds of a verdict does not, in the natural course 
of events, center his displeasure upon his dishonest lawyer alone, but pro- 
ceeds to indict the entire bar as untrustworthy. That such an indictment 
is far too sweeping does not particularly help the ethical lawyer. It is 
easy for us as lawyers to forget that the public is not easily able to dis- 
tinguish in advance the honest lawyer from the dishonest one. The chief 
asset of the bar is unquestionably good-will, confidence on the part of the 
public in the integrity of those connected with the judicial department, 
and it seems a plant worth cultivating. 
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Need for a New Technique. 


There is need of adequate machinery not only to discipline the 
lawyer but also to discipline the client. Experience shows that a large 
majority of complaints against lawyers made to grievance committees are 
groundless,—some malicious, more based upon misunderstanding. A 
lawyer’s reputation can be smirched by groundless charges. It would be 
of inestimable benefit if there were an official body authorized to clear 
the lawyer of baseless attacks. 

In the opinion of the BULLETIN, the subject raised by Mr. Nutter 
is of such vital import as to call for joint action by bench and bar. Other 
states have already pointed the way. Massachusetts cannot afford to 
temporize. 





Statistics of Law School Attendance and 
Admission to the Bar. 


Autumn Enrollment at Massachusetts Law Schools 
1928 1929 1930 1931 1932 1933 


Boston College 98 120 202 230 258 
Boston University 580 540 519 506 484 454 
Harvard 1595 1640 1596 1595 1509 1462 
Northeastern, Boston 1118 1016 925 808 778 760 


Northeastern, Springfield 140 128 115 97 75 103 
Northeastern, Worcester 134 118 97 93 97 105 
Portia (For women) 437 407 390 347 305 278 
Suffolk 2500 2200 1915 1380 1036 692 


6504 6147 5677 5028 4513 4112 


The BULLETIN is indebted for the foregoing statistics to Mr. Alfred Z. 
Reed’s stimulating Annual Reviews of Legal Education, issued by the 
Carnegie Foundation for the Advancement of Teaching. The Review 
for 1933, recently issued, may be obtained upon application to the 
Carnegie Foundation, 522 Fifth Avenue, New York City. 

While autumn enrollment in the law schools of this Commonwealth 
has decreased 2392, or about 37% from the all-time peak of 1928, it is 
still 1365 higher than the attendance for 1920-21 reported as 2747. 
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Statistics Re Massachusetts Bar Examinations and Admissions. 


Per Cent 
Total Applicants Applicants 
Year Applicants Admitted Admitted 
1900 455 234 51.4% 
1910 634 265 41.8% 
1920 657 243 36.9% 
1925 858 457 50.9% 
1930 1,400 389 27.8% 
1931 1,461 439 30. G% 
1932 1,390 350 25.2% 
1933 1,257 388 30.8% 
1934 (Jan. Exam.) 603 216 35.8% 


During 1933, 21 applicants, previously admitted in other states, 
were admitted on motion, making 409 admissions for the year. 

The United States Census of 1930 states the number of judges, 
lawyers, and justices practising in Massachusetts to be 6,656. Will 
Shafroth, adviser to the Council of the American Bar Association on 
Legal Education and Admissions to the Bar, states that the annual loss 
of members to the profession is somewhat less than 3%. Assuming the 
number of practising lawyers in Massachusetts to be 6,000 and the annual 
loss by death and otherwise to be 3%, 180 admissions a year would fill 
whatever void is created. The 409 admitted in 1933 amount to an in- 
crease of nearly 7%, more than double the normal replacement of the 
yearly loss. 

In the four-year period beginning with 1930 and ending with 1933, 
1,566 candidates have been admitted, whereas the replacements during 
that period to keep the bar at 6,000 would be only 720 (180 x 4). There 
is thus a surplus of 846, making the number of lawyers 6,846. This in- 
crease of slightly more than 12% comes at a time when all business, in- 
cluding necessarily that of lawyers, has shrunk to hitherto unheard of 
levels. Our readers hardly need to be warned that the BULLETIN does 
not intend to assert that all of the 1,566 individuals admitted in the four 
years ending with 1933 are today practising law. It would be interesting, 
and might prove of value in fixing the requirements for admission now 
under consideration by the Board of Bar Examiners, if an investigation 
were made as to the present occupations, if any, of the 1,566 most re- 
cently admitted. 

In the formulation of stricter requirements, there inheres a funda- 
mental question, which must be answered, whether expressly or by 
implication; and that question, it seems to the BULLETIN, is whether an 
attempt should be made to limit the number of annual admissions to 
correspond with the yearly withdrawals, or whether all candidates se- 
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curing a certain grade shall be admitted, whether there be 180 or 500. 
The BULLETIN merely suggests the problem, without attempting 
in any way to give the answer. 





The Supreme Court of Missouri Adopts Regulations 
For the Bar. 


(From the Missouri Bar Journal for June, 1934.) 


In the foregoing extract from the BAR BULLETIN reference is made to 
the report of the Missouri Commission. As this number of the ‘‘Quarter- 
ly” goes to press, the following item appears in the ‘“‘Missouri Bar 7 
Journal”. 

“On June 18, 1934, the Supreme Court [of Missouri] adopted, | 
with but minor changes, the report of its commission appointed on | 
November 14, 1933, to investigate and study the subject of Regula- 
tion of the practice of law. The deposit required to be made by ap- 
plicants for permission to take the bar examination was increased 
from $10 to $25 and applications must be filed 90 days before the 
examination date. 

“A full copy of the commission’s report appeared in the May | 
issue of the Journal. It is expected that the Supreme Court will in 
the next few days appoint the local bar committees composed of four 
lawyers in each judicial circuit, and the general chairmen as pro- 
vided in the rules. 

“The acceptance of the report without a dissenting vote indi- 
cates, on the part of the court, appreciation of the excellent work § 
done by its commission. The matter of grievances will be handled by 
the local bar committees in each judicial circuit. These committees 
will receive complaints in the first instance and determine whether 
or not they are meritorious. If a majority finds the complaint well 
founded, the committee files a proceeding in the local circuit court 
where a trial is had without a jury in conformity with proceedings | 
for extraordinary legal remedies. Appeals are allowable to the 
Supreme Court. 

“This is a step toward judicial integration of the Bar.” 


The Action of the Executive Committee at the 
April Meeting. 

At a meeting of the Executive Committee of the Massachusetts Bar 
Association in May, after discussion of some of the subjects referred to 7 
the committee at the annual meeting, it was voted, first, to recommend © 
a change in the by-laws to provide for a junior membership of members 
of the bar of less than three years’ standing at the rate of two dollars a 
year during their first three years after admission; second, it was voted 
that it was desirable that some new plan be developed for grievance work 
outside of Suffolk County and the Secretary was requested to formulate 
a plan for consideration at the next meeting of the committee. 


F. W. GRINNELL, Secretary. 
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